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Title 19, Chapter 31- Chaptemotes
CHAPTER AUTHORITY:
N.J.S.A. 34:1B1 et seq. and 54A:43.d; P.L. 2009, c. 90; and P.L. 2011, c. 149 (N.J.S.A. 324Bet seq.).
CHAPTER SOURCE AND EFFECTIVE DATE:
R.2010 d.285, effective November 9, 2010.

See: 42 N.J.R. 2019(a), 42 N.JAR69(a).

CHAPTER EXPIRATION DATE:

In accordance with N.J.S.A. 52:14B1b, Chapter 31, Authority Assistance Programs, expires on November 9, 2017.
See: 43 N.J.R. 1203(a).

CHAPTER HISTORICAL NOTE:

Chapter 31, Authority Assistance Programs, wdspéed as R.1990 d.410, effective August 20, 1990. See: 22 N.J.R.
1545(a), 22 N.J.R. 2536(a).

Subchapter 7, Local Development Financing Fund, was adopted as R.1992 d.421, effective October 19, 1992. See: 24
N.J.R. 2534(a), 24 N.J.R. 3735(a).

Subchapte8, Hazardous Discharge Site Remediation Fund, was adopted as R.1994 d.192, effective April 18, 1994.
See: 25 N.J.R. 4468(a), 26 N.J.R. 1706(c).

Subchapter 9, New Jersey Boat Industry Loan Guarantee Fund, was adopted as R.1994 d.376, effectiv@Q4uly 18, 1
See: 26 N.J.R. 1613(a), 26 N.J.R. 2919(a).

Pursuant to Executive Order No. 66(1978), Chapter 31, Authority Assistance Programs, was readopted as R.1995 d.435,
effective July 20, 1995. See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).
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Subchapter 10, Bus#ss Employment Incentive Program, was adopted as R.1996 d.470, effective October 7, 1996. See:
28 N.J.R. 3058(a), 28 N.J.R. 4510(h).

Subchapter 11, Petroleum Underground Storage Tank Remediation, Upgrade and Closure Fund, was adopted as R.1998
d.151, eféctive March 16, 1998. See: 29 N.J.R. 5236(b), 30 N.J.R. 1054(a).

Subchapter 12, Technology Business Tax Certificate Transfer Program, was adopted as R.1999 d.381, effective Novem-
ber 1, 1999. See: 31 N.J.R. 2522(a), 31 N.J.R. 3525(a).

Pursuant to Exetive Order No. 66(1978), Chapter 31, Authority Assistance Programs, was readopted as R.2000 d.297,
effective June 16, 2000. See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

Chapter 31, Authority Assistance Programs, was readopted as R.2005 d.274, effecfi?e 2005. As a part of

R.2005 d.274, Subchapter 5, Export Revolving Line of Credit; Subchapter 6, New Jersey Trade Adjustment Assistance
Center; Subchapter 9, New Jersey Boat Industry Loan Guarantee Fund and Subchapter 13, Rules for Implementation of
anAct Concerning the Restructuring of Certain Solid Waste Facility Bonds, and Providing for the Financing Thereof
through the New Jersey Economic Development Authority, P.L.2001, c.401 were repealed, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 NRJ3058(a).

Subchapter 4, Downtown Beautification Program, was repealed by R.2009 d.38, effective January 20, 2009. See: 40
N.J.R. 5954(a), 41 N.J.R. 638(a).

Subchapter 9, Urban Transit Hub Tax Credit Program, was adopted as new rules by R.208f@ctig8, February 2,
2009. See: 40 N.J.R. 6426(a), 41 N.J.R. 807(a).

Pursuant to P.L. 2008, c. 27, 8 10 (N.J.S.A. 3421B) and by notice of administrative change, Subchapter 3, Energy
Sales Tax Exemption Program, of Chapter 121 of Title 12A was rést@dié Subchapter 13 of Chapter 31 of Title 19,
effective January 29, 2009. See: 41 N.J.R. 1102(a).

Subchapter 5, InvestNJ Business Grant Program, and Subchapter 6, Main Street Business Assistance Program, were
adopted as special new rules by R.2009 defféctive February 2, 2009. See: 41 N.J.R. 1103(a). Subchapter 5, In-

vestNJ Business Grant Program, and Subchapter 6, Main Street Business Assistance Program, were adopted as concur-
rent new rules by R.2009 d.181, effective May 4, 2009. See: 41 N.J.Ra2338

Subchapter 14, Business Retention and Relocation Assistance Grant Program, was recodified from Subchapter 1 of
N.J.A.C. 12A:2; Subchapter 15, Tax Credit Certificate Transfer Program, was recodified from Subchapter 1 of
N.J.A.C. 12A:2A; Subchaptdr6, Sales and Use Tax Exemption Program, was recodified from Subchapter 2 of

N.J.A.C. 12A:2A; and Subchapter 17, Energy Sales Tax Exemption Program for Certain Counties, was recodified from
Subchapter 4 of N.J.A.C. 12A:2A by R.2010 d.231, effective Get@B, 2010. See: 42 N.J.R. 1495(b), 42 N.J.R.
2436(a).

Chapter 31, Authority Assistance Programs, was readopted as R.2010 d.285, effective November 9, 2010. As a part of
R.2010 d.285, Subchapter 5, InvestNJ Business Grant Program, was repealede €ftgivnber 6, 2010. See: Source
and Effective Date. See, also, section annotations.

Subchapter 4, Economic Redevelopment and Growth Program, was adopted as special new rules by R.2011 d.152, ef-
fective May 3, 2011. See: 43 N.J.R. 1372(a). Subchapterofhofuc Redevelopment and Growth Program, was
adopted as concurrent new rules by R.2012 d.030, effective January 6, 2012. See: 44 N.J.R. 307(a).

Subchapter 18, Grow New Jersey Assistance Program, was adopted as new rules by R.2012 d.118, effective June 18
2012. See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

Subchapter 19, Angel Investor Tax Credit Program, was adopted as new rules by R.2013 d.132, effective November 4,
2013. See: 45 N.J.R. 1902(a), 45 N.J.R. 2399(a).



Page3

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the New Jersey Office of Administrative Law

*** This file includes all Regulations adopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 1. BOND FINANCING PROGRAM

Go to the New Jersey Administrative Code Archive Directory
N.J.A.C. 19:311.1 (2017)

§ 19:3%11.1 Program descrigth

(a) The Authority is empowered to issue-Eeempt and taxable bonds, the proceeds of which can be used to provide
low-interest loans to businesses, governmental entities and certain nonprofit organizations to finance projects which
provide or mairdin employment and/or tax ratables.

(b) Most bond financings are not guaranteed by the Authority or the State, and are payable solely from revenues
generated by the project being financed.

(c) The general credit of neither the Authority nor the Statesidgeld to secure the bonds.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 New Jersey Register 1705(a), 32 New Jersey Register 2602(c).

In (a), inserted a reference to governmental entities.
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§ 19:3%1.2 Bond purchaser

(a) The applicant shall secure a written commitment from a bond purchaser.
(b) A bond purchaser shall be:
1. A commercial bank or other institutional lender;
2. An underwriter or placement agent;
3. A privately owned entity; or
4. An individual.

(c) A bondpurchaser other than a commercial bank or institutional lender must submit an Application to Purchase
Bonds, which will be reviewed by the Authority to determine acceptability to purchase a bond. This application in-
cludes requests for identification of; information about:

1. The officers, directors, partners, owners and stockholders of the applicant;
2. Litigation involving the applicant;

3. Applicant's counsel, principal banks of account, and accountant; and

4. Financial statements of applicant.

(d) The bond purchaser establishes the amount, term, interest rate, collateral, etc., for the bond in negotiation with
the applicant.

HISTORY:
Amended by R.1997 d.270, effective July 7, 1997.
See: 29 New Jersey Register 1485(b), 29 New Jersey Register 2844(b

Deleted (c), barring bond purchaser from being substantial owner or user of project; and recodified former (d) and
(e) as (c) and (d).
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N.J.A.C. 19:311.3 (2017)

§ 19:311.3 Bond financing

(a) Typically, the bonds are secured by a loan agreement and a mortgaggonassets.

Page5

(b) The funds raised by the bond issue are loaned by the Authority to pay for eligible project costs. The borrower
signs an agreement with the Authority pledging to make payments sufficient to cover principal and interest on the bond.

This agreement is then assigned to the bond purchaser.
(c) The borrower makes payments directly to the bond purchaser or trustee.
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§ 19:311.4 Eligibility standards

(a) Generally, to be eligible for bond financing:

1. A project must serve a plibpurpose; that is, maintain or expand employment in New Jersey, assist in the eco-
nomic development or redevelopment of a municipality, maintain or increase the tax base of the municipality, and main-
tain or diversify business and industry in the Statel; a

2. Applicants must represent to the Authority that they would not proceed with their project in the present time,
place, or scope without the Authority's assistance.

(b) The Authority generally will not approve financial assistance to a project ingalelacation within New Jer-
sey if the relocation will result in a job loss and/or hardship for the existing employees or if the relocation endangers the
maintenance of tax ratables in a particular community.

(c) There is no minimum size for borrowings unttee program, but loan requests of less than $ 750,000 should be
carefully reviewed by the applicant to assure that participation in the program is cost effective.

(d) Taxexempt bonds are subject to the terms and conditions of the Internal RevenuélRGiiekerefore, it is
advisable to consult with financial and legal advisors to determine the eligibility of the project.

(e) Taxable bonds issued through the Authority are not subject to the IRC. Loans may be made to borrowers for
various projects andupposes including, but not limited to:

1. Office buildings;

. Healthcare financings;

. Warehouses and distribution facilities;
. Manufacturing projects;

. Commercial and retail projects;

. Debt refinancing; and

N O o~ WN

. Working capital needs.

HISTORY:
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 New Jersey Register 2377(a), 27 New Jersey Register 3216(a).



Page7
N.J.A.C.19:311.4

Amended by R.1997 d.270, effective July 7, 1997.
See: 29 New Jersey Register 1485(b), 29 New Jersey Register 2844(b).

In (d), deleted lassentence, relating to tax exemptions for interest income.
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§ 19:311.5 Application procedures

(a) A prospective applicant should consult with the Authority to determine if the project is eligible.

(b) To apply, a completed Application fBmancial Assistance (Application) concerning the project shall be sub-
mitted to the Authority for review, together with the Application fee.

(c) The Application includes requests for information about:

. The applicant's business, including financial stetets and projections;

. The project to be undertaken;

. The officers, directors, partners, owners and stockholders of the applicant;

. Litigation involving the applicant;

. Other users of the project, if applicable;

. Municipal approvals, if applicédy

. Contractors, subcontractors, architects, engineers, and planners who will work on the project, if known;

. Equipment to be purchased as part of the project; and

© 00 N OO 0o b~ W DN P

. The relocation of any part of the applicant's or user's business, if applicable.
(d) Applications are logged in and assigned a number and project officer for review and processing.

(e) Applications are assigned to a bond counsel firm from the Authority's list of designated bond counsel to review
the project for eligibility under Federahd State law (see N.J.A.C. 19:38). At the time of application, applicants
may request assignment of one of the designated bond counsel firms, which request may be approved by the Authority
at its discretion.

(f) Applications are processed through ey levels of staff review, and may then be recommended for considera-
tion and official action of the Members of the Authority (Members) at a public meeting. The applicant has no right to
have its Application presented to the Members.
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§ 19:311.6 Bond counsel review and fees
(a) The Authority is represented in bond transactions by bond counsel, a private law firm with particular experience

and expertise in this specialized area of law. The bond counsel firm:

1. Reviews Applications to detaine eligibility under Federal and State law;

2. Assists the Authority in drafting the necessary resolutions to be adopted concerning projects;

3. Publishes notice of public hearing;

4. Drafts financing documents to be used in the transaction;

5. Preparesertain Federal forms for filing with the IRS relating to bond financing;

6. Delivers an opinion at the settlement of the transaction indicating, among other things:

i. The project qualifies for Authority assistance;

ii. The Authority has taken all necesg steps to accomplish the transaction; and

iii. The interest income to be earned on the Authority bonds issued for the project is exempt from most Federal
and/or State income taxes.

(b) Bond counsel fees are paid by the applicant usually at the cldgimgtoansaction, and may, subject to certain
limitations, be included as a project cost to be financed out of the Authority bond issue.

(c) The borrower also is responsible for paying other professional fees associated with financing the project, includ-
ing, but not limited to:

1. Printing fees;

2. Real estate commissions;

3. Consulting fees; and

4. Bond purchaser counsel fees.

(d) Applicants may be charged a fee by bond counsel even though the project does not close with Authority bonds.
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§ 1931-1.7 Approval process

(a) Only the Members acting at a duly constituted public meeting can authorize or approve assistance to a project.
These public meetings will satisfy the requirements for public hearings in accordance with the IRC. ThéyAuthori
staff is not empowered to authorize or approve such assistance.

(b) The following approvals are required:

1. A preliminary resolution prepared by bond counsel making certain affirmative findings and determinations con-
cerning the eligibility for assistae.

i. Such official action permits an applicant to begin making expenditures on the project without jeopardizing the
tax-free eligibility.

ii. If an applicant makes substantial expenditures on a project prior to such official action, the expenditmeas may
be eligible for taxfree financing. The applicant should consult with bond counsel for advice as to how the IRC applies
to expenditures.

iii. A preliminary approval is not by itself sufficient authorization to permit the issuance of bonds;

2. A final bond resolution prepared by bond counsel authorizing bonds to be issued, subject to the following:

i. Receipt of a written commitment acceptable to the Authority from a bond purchaser;

ii. Substantial agreement among the interested parties as to thenfdisutastance of the financing documents; and

iii. Availability under the State volume cap or carryforward bond allocation for bond financing in accordance with
the IRC; and

3. Approval of the Governor.

(c) Bond counsel may prepare a combination resolganting both preliminary and final bond approval at a sin-
gle meeting, if the requirements set forth in (b)1 and 2 above have been met.

(d) The bond closing must occur within a specified period of time, usually not exceeding 90 days from the date of
final bond approval.

HISTORY:
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 New Jersey Register 2377(a), 27 New Jersey Register 3216(a).



N.J.A.C. 19:311.8

@ LexisNexis®

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the &lv Jersey Office of Administrative Law

*** This file includes all Regulations adopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 3. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 1. BOND FINANCING PROGRAM
Go to the New Jersey Administrative Code Archive Directory

N.J.A.C. 19:311.8 (2017)

§ 19:311.8 Attorney General review

All financing documents, including the Application, agject to review by the Attorney General.
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§ 19:311.9 Postclosing review

Pagel2

The loan agreement executed with the Authority includes certain public purpose covenants and obligations that must
be observed by the applicant during the ternheffinancing. Failure to comply with these covenants and obligations

may result in cancellation of the bond by the Authority.

HISTORY:
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 New Jersey Register 2377(a), 27 New Jersey Registea)3216(
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§ 19:312.1 Program description
(a) The Authority is empowered to guarantee a portion of the principal amount of a financing which would increase
or maintain employment and/or tax ratables in New Jersey, and which would not beithadéthe guarantee.

(b) The Authority is empowered to own and lease equipment and/or real estate to eligible applicants.

(c) There are four types of guarantees available: Fixed Asset Guarantees, Working Capital Guarantees, Special
Guarantees, and Sm&towth PreDevelopment Guarantees.

1. Under the Fixed Assets Guarantee program:

i. The Authority may guarantee the lesser of $ 2.0 million or 90 percent of the principal amount of the financing.
ii. The financing can either be:

(1) A taxable or tasexemptAuthority-issued bond financing (see N.J.A.C. 19831 or

(2) Any other form of financing other than as stated in (b)1ii(1) above, including, but not limited to, bank loans,
lease financing, seller takmack financing, Federal talteack financing and finecings described in (b)3ii(1) and (2)
below ("conventional financing");

iii. Proceeds of guaranteed conventional financing can be used for the acquisition of land, buildings, machinery and
equipment, the expansion of an existing building or the renovafiorachinery, equipment, and buildings; and

iv. Use of the proceeds of taaxempt bond financing is governed by the Internal Revenue Code.
2. Under the Working Capital Guarantee program:
i. The Authority may guarantee the lesser of $ 1.5 million or 90epéiaf the principal amount of the financing;

ii. The financing can be either a conventional financing or an Authi@styed taxexempt or taxable bond (see
N.J.A.C. 19:311), subject to the terms and conditions of the Internal Revenue Code; and

ii. The financing proceeds can be used for refinancing of existing debt, purchase of inventory, or operating ex-
penses.

3. Under the Special Guarantee program:
i. The Authority may guarantee any amount;

ii. The Authority guarantee shall be of:
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(1) A loan or guaraeie from a governmental entity which may be the Federal or State government, a department of
the Federal or State government, an agency of the Federal or State government or a political subdivision of the State of
New Jersey;

(2) A loan made under the Comnity Lending Program of the Federal Home Loan Bank of New York;

(3) Bonds issued by the Authority as a part of a bond issue for the benefit of multiple borrowers (whether or not
such bond issue consists of multiple series of bonds issued for the beirgfivigfual borrowers);

(4) Conventional financing. An applicant for a conventional financing guarantee shall:
(A) Be in an industry and municipality that is targeted by the Authority as set forth in N.J.A.C:519:30

(B) Demonstrate to the Authority thidthas viable options to vacate the State or locate to another state, has been
offered economic incentives by the competing state and that, without the special guarantee the applicant will not under-
take the relocation or expansion in the State; and

(C) Craate or maintain a minimum of 200 permanent-fuie jobs in the State. The Authority's assistance shall not
exceed $ 65,000 per fttiime job created and/or maintained; or

(5) Structured finance assistance. For purposes of thisidytiaragraph and thatisaction documents, the follow-
ing words and terms shall have the following meanings, unless the context clearly indicates otherwise:

"Base years" means the first two complete calendar years following the approval by the members provided, how-
ever, that, aits discretion, an approved applicant may notify the Authority that the base years have terminated prior to
such date, and further provided that in those instances where significant construction/renovation of the project requires a
certificate of occupancto be awarded prior to occupancy of the project site, the base years will commence upon the
issuance of a certificate of occupancy by the municipality.

"Designated industries" means a business engaged in the field of biotechnology, pharmaceuticés stnan
vices, transportation and logistics, advanced computing, advanced materials, electronic device technology, environmen-
tal technology or medical device technology as these terms are more particularly defined in  N.J.A:00.29:31

"Disaster recovgrcenter” means a redundant facility used to house-bpakystems to be used in the event of a
business interruption at the primary facility of the business.

"Employment compliance period" means with respect to net nesirfudl permanent jobs to be credf the five
consecutive years immediately following the base years. Compliance with other covenants required by the transaction
documents may be longer than the employment compliance period.

"Full-time permanent job" means a job filled by a-tithe empbyee as that term is defined at N.J.A.C. 19:31
10.2.

"Manufacturing business" means a business in which more than 50 percent of the business conducted is the trans-
formation of raw materials into finished goods for sale.

"Net new fulttime permanent job" gans the fultime permanent jobs created. "Net new-fithe permanent job"
shall not include any person who was previously employed in New Jersey by the business or by a related person as de-
fined in N.J.S.A. 54:104.5 if the employee is transferred teetbusiness which is the subject of the application unless
the employee's position at his or her previous employer is filled by a new employee.

"Structured finance assistance" means the program set forth in tkésilspéragraph, whereby the Authority pur-
chases machinery, equipment, furniture, leasehold improvements or construction materials using the sales tax exemp-
tion granted to the Authority pursuant to N.J.S.A. 54:32&nd leases such items to an approved applicant.

(A) Eligibility. In order to be eljible for structured finance assistance, an applicant shall:

I. Demonstrate that the project is a designated industry as that term is defined in N.J.A-Q018:3hd is lo-
cated either in a Metropolitan Planning Area (PA 1), Suburban Planning Are2) (Bésignated center or an area des-
ignated for growth in a plan that has been endorsed by the New Jersey State Planning Commission at N.J.S.A. 52:18A
196 et seq.;
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II. Demonstrate to the Authority that it has viable options to locate the project outSthtiee has been offered
economic incentives by a competing state and that, without the structured finance assistance, the applicant will not relo-
cate or expand the project in the State;

lll. Create a minimum 10 net new fitlme permanent jobs for manufadng businesses and designated industries.
For disaster recovery centers which will increase the tax base of the State or any political subdivision of the State, the
Authority may waive the requirement for the creation of net newtifukk permanent jobs

IV. For manufacturing businesses and designated industries, demonstrate that the business is making a minimum
capital investment in the facility of $ 10,000,000. For disaster recovery centers, demonstrate that the business is making
a minimum capital ingstment in the facility of $ 15,000,000.

V. The business is not eligible for assistance under structured finance if the business is eligible for assistance under
the Sales Tax Exemption component of the Business Retention and Relocation Assistance 2@04Pd. 65, as
amended. The business is not eligible for assistance under structured finance if the business has entered into an agree-
ment for a Business Employment Incentive Program Grant at the project site (P.L. 1996, c. 26 as amended).

(B) Program equirements. Eligible applicants for structured finance assistance must comply with the following
requirements:

I. The Authority's exposure (if any) shall not exceed $ 65,000 petifugl permanent job;

II. The maximum time allowed for acquisition of mawdry, equipment, furniture and fixtures, leasehold improve-
ments or construction materials shall be five years from the approval by the members of the project although the actual
lease term may be for a longer period; and

[l. Structured finance assistanskall have a rolling cap of $ 40 million of sales tax benefit perytear period
based on the State's fiscal year. In the event that the rolling cap is met, the EDA may seek the approval of the State
Treasurer to exceed the cap and shall only proceddtiétadministration of the sales tax benefit with the State Treas-
urer's written approval. By example, if the sales tax benefit approved in fiscal year 1 was $ 18 million, the amount avail-
able for approval in fiscal year 2 would be $ 22 million.

(C) If a firm does not meet their projections for net new-fule permanent jobs, it shall return to the State a pro-
portionate percentage of the sales tax benefit.

(D) Fees are as follows:
I. A nonrefundable application fee of $ 1,000 shall accompany every apphdor assistance.
II. A closing fee of $ 25,000 shall be paid to the Authority by the business at the time of closing.

lll. A lease origination fee equal to 10 percent of the sales tax benefit shall be paid to the Authority by the business
at the leas@ranche closing(s), as they occur.

IV. A sales and use tax exemption letter fee of $ 500.00 per year for each year a letter is issued by the Authority
shall be paid to the Authority by the business.

V. An asset reacquisition fee equal to 10 percent of lesidual value of the machinery, equipment, furniture and
fixtures shall be paid to the Authority by the business. The residual value will have a floor of one percent of the original
purchase price and sales tax allocable to the residual value.

4. Underthe Smart Growth Prdevelopment Guarantee Program:
i. The amount of the Authority guarantee shall not exceed $ 1.0 million;

ii. The financing can be either a conventional financing or an Authizstyed taxexempt or taxable bond (see
N.J.A.C. 19:311), subject to the terms and conditions of the Internal Revenue Code;

ii. The financing proceeds shall be used for the purposes afguelopment site preparation costs to be deter-
mined by the Authority. Such costs may include, but are not limited to, tmeafrdlage, demolition, removal of materi-
als and debris and engineering costs; and
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iv. Applicants for Smart Growth Préevelopment Guarantee shall have projects which must be located either in
Planning Areas 1 or 2, designated centers or in municipaliftesewdorsed plans as defined by the State Redevelop-
ment Plan, must evidence municipal support and be part of a local redevelopment plan.

(d) Both the Fixed Asset guarantee and the Working Capital guarantee have a maximum term of 10 years for the
guarantegalthough the financing can be for a longer term. Smart Growtd@®relopment guarantees have a maximum
term of three years. A Special Guarantee term shall not exceed the term of the financing. Film Production Assistance
Program guarantee terms will betdrmined on a projedty-project basis. Factors to be considered in determining the
terms of the guarantee are as set forthin N.J.A.C. 18481

HISTORY:
Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).

In (b), substituted "three types" for "two types" and added "and Special Guarantees"; in (b)1ii(1), inserted "Author-
ity issued"; added (b)1ii(2); substantially amended (b)2ii; in (b)iii, substituted "financing proceeds" for "loan proceeds";
inserted (b)3; andh (c), added last sentence.

Amended by R.2000 d.297, effective July 17, 2000.

See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

Inserted a new (b); recodified former (b) and (c) as (c) and (d); and in the new (c)3, inserted "or locate to another
statg" fqllq'\_/virg "State” in ii(4)(B), and substituted a reference to companies for a reference to existing New Jersey com-
panies in iii.

Amended by R.2000 d.482, effective December 4, 2000.

See: 32 N.J.R. 3555(a), 32 N.J.R. 4275(h).

Inserted (c)3ii(5).

Amended by R.2001.842, effective July 16, 2001.

See: 33 N.J.R. 1567(a), 33 N.J.R. 2495(b).

In (b), deleted the second sentence; rewrote (c).

Amended by R.2004 d.139, effective April 5, 2004.

See: 36 N.J.R. 143(a), 36 N.J.R. 1787(b).

In (c), rewrote the introductory paragitaand added 4; in (d), added the last sentence.

Amended by R.2004 d.346 and d.347, effective September 20, 2004.

See: 36 N.J.R. 2305(a), 36 N.J.R. 4321(a), 36 N.J.R. 2616(a), 36 N.J.R. 4322(a).

Rewrote (c); in (d), added the second sentence.

Amended by R005 d.274, effective August 15, 2005.

See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).

Rewrote (c).

Amended by R.2005 d.319, effective September 19, 2005.

See: 37 N.J.R. 2153(a), 37 N.J.R. 3722(a).

In (c), added definitions "Designated industries”, "Disastemvery center”, and "Manufacturing business", re-
wrote definitions "Employment compliance period" and "Net newtfole permanent job", rewrote (A), deleted former
(C), recodified and rewrote former (D) as (C), added (D).

Amended by R.2008 d.89, effectivgril 7, 2008.
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See: 39 N.J.R. 5071(a), 40 N.J.R. 1927(b).

In (c)2i, substituted "$ 1.5 million" for "$ 1 million".
Amended by R.2009 d.38, effective January 20, 2009.
See: 40 N.J.R. 5954(a), 41 N.J.R. 638(a).

Deleted (c)6.

Amended by R.2010 d.285, effeaiDecember 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

In the introductory paragraph of (c), substituted "four” for "five", and deleted "Film Production Program Assistance
Guarantees" following "Special Guarantees,"; deleted (c)4; and recodifteds(¢c)4.

Amended by R.2014 d.187, effective December 15, 2014.
See: 46 N.J.R. 1682(a), 46 N.J.R. 2420(a).

In the introductory paragraph of (c), substituted “Bexelopment" for "Prelevelopment”, in (c)3ii(4)(C) and
(c)3ii(5)(B)I, substituted "$ 65,00Gor "$ 50,000"; and in (c)3ii(4)(C), inserted "fttiime".
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N.J.A.C. 19:312.2 (2017)
§ 19:312.2 Eligibility standards

(a) Generally, preference for guarantees is given to projects which:
1. Are job intensive;
2. Will create or maintain tax ratables;
3. Are loated in an economically distressed area; and/or
4. Represent an important economic sector of the State.

(b) For fixed asset financing guarantees, the applicant will be required to invest at least 10 percent equity into the
project.
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§ 19:312.3 Application procedures
(a) The prospective applicant should consult with the Authority to determine if the project is eligible for considera-

tion.

(b) To apply, a completed Application for Financial Assistance (Application) concerning the phajikbiessub-
mitted to the Authority for review, together with the Application fee.

(c) A completed Application includes:
1. A history and description of the applicant's business;
2. A description of the proposed project and a detailed breakdown of théthedaan proceeds;

3. Annual financial statements for the three most recent years, including the balance sheets, operating statements
and reconciliations of the source and application of funds;

4. A current interim statement, if the most recent annnahfiial statement is more than six months old;

5. Three years of projections, including the balance sheets, operating statements, reconciliation of the source and
application of funds, and a detailing of the assumptions used in preparing the projections;

6. A list of the applicant's five largest customers, including the customer name, address, telephone number, and
contact person;

7. A list of the applicant's five largest suppliers, including the supplier name, address, telephone number, and con-
tact person;

8. A schedule of all officers, directors and stockholders (owning 10 percent or more of the stock), including re-
sumes and signed, dated personal financial statements; and

9. A formal commitment letter from the lender providing the loan, including allsteconditions, collateral, and a
statement of the requirement for the Authority guarantee.

(d) The Authority may also require:

1. Appraisal(s) on real property and/or machinery and equipment;
2. Aging of accounts receivable;

3. Aging of accounts payablend/or

4. Any additional information deemed necessary to evaluate the Application.
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(e) Applications are processed through several layers of staff review, and may then be recommended for considera-
tion and official action of the Members at a public meetirtge @pplicant has no right to have its Application presented
to the Members.

HISTORY:
Amended by R.2004 d.139, effective April 5, 2004.
See: 36 N.J.R. 143(a), 36 N.J.R. 1787(b).
Added a new (e) and recodified former (e) as (f).
Amended by R.2010 d.285ffective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).
Deleted (e); and recodified (f) as (e).
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§ 19:3%2.4 Evaluation process
(a) When all of the required information is received, the Authority will perform its ownt@ealuation based on

the following:

1. Visitation to the applicant's place of business, which may take place prior to the Application as part of the meet-
ing to determine eligibility;

2. An analysis of historic and projected financial statements and aacisopto industry peers;

3. An independent industry study using source material such as the U.S. Department of Commerce's Industrial Out-
look and the Standard & Poor's Industry survey, comparing the applicant's projections to the study, and considering the
short term and long term outlook for the industry;

4. Contact with applicant's customers to ascertain the quality of the product or service provided, the competitive-
ness of the pricing, reliability and timeliness of delivery, length of the relation#@bhbod of the relationship being
continued, and the customers' opinions of the applicant's management;

5. Contact with applicant's suppliers to ascertain the length of the relationship, the amount of credit extended, the
amount of purchases, paymenttbiy, the likelihood of the relationship being continued, and possibly an opinion of
applicant's management;

6. Contact with applicant's bank(s) to ascertain credit history and an opinion of the applicant's management;

7. An analysis of collateral availabto secure the requested financing as to adequacy of amount, quality, condition
and marketability; and

8. Independent credit investigations of the applicant and its principals, which may include real estate searches, fi-
nancing statement searches, and foeigt and lien searches.

(b) After completing (a) above, a determination is made as to the merits of the request, the likelihood of repayment,
and the adequacy of the collateral available to secure the requested financing.

(c) If a positive determination imade, the requested financing is presented to the Members for approval.

HISTORY:
Amended by R.2004 d.139, effective April 5, 2004.
See: 36 N.J.R. 143(a), 36 N.J.R. 1787(b).
Added (a)9.
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Amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R2019(a), 42 N.J.R. 2969(a).

In (a)7, inserted "and" at the end; in (a)8, substituted a period for "; and" at the end; and deleted (a)9.
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§ 19:312.5 Approval process

(a) Only the Members can approve a guarantee, either directly or traelegfation.

(b) When the Members approve a request, the minutes of the meeting at which such approval occurs are submitted
to the Governor.

(c) The Members' approval is effective 10 working days after the Governor's receipt of the minutes, provided no
gubernatorial veto of this action has occurred.

(d) If there has been no veto, a formal commitment letter is issued to the applicant and the bank which will be
providing the loan.

1. The commitment letter incorporates the bank's commitment, and contaérsnall tonditions and collateral re-
quired by the Authority.

2. Except for the Structured Finance Program, usually, life insurance on the applicant's principal officer(s) is re-
quired in an amount equal to the Authority's guarantee. The life insurance mestheaAuthority as collateral as-
signee.

3. Except for the Structured Finance Program, personal guarantees of owners of 10 percent or more of the applicant
are usually required, and there may be a requirement for collateral apart from the applicatealdollsecure the per-
sonal guarantees.

(e) When the commitment letter has been accepted by the applicant and the bank, and returned to the Authority, a
list of closing instructions is mailed to the attorneys for the applicant and bank.

(H When all requied documentation is prepared, in form and content satisfactory to the Authority, a loan closing is
scheduled and the guarantee is delivered to the lender.

HISTORY:
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R18R).
Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).
Rewrote (a) and (d).
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Amended by R.2009 d.38, effective January 20, 2009.
See: 40 N.J.R. 5954(a), 41 N.J.R. 638(a).

In (d)2 and (d)3, deleted "Angel InvestProgram guarantee and the" preceding "Structured".
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Go to the New Jergy Administrative Code Archive Directory
N.J.A.C. 19:312.6 (2017)
§ 19:312.6 Attorney General review

All financing documents, including the Application, are subject to review by the Attorney General's Office.

HISTORY:
Amended by R.1995 d.435 feftive August 21, 1995.
See: 27 New Jersey Register 2377(a), 27 New Jersey Register 3216(a).



Page26
N.J.A.C. 19:313.1

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the New Jersey Office of Administrative Law

*** This file includes all Regulations adopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 3. DRECT LOAN PROGRAM

Go to the New Jersey Administrative Code Archive Directory
N.J.A.C. 19:313.1 (2017)
§ 19:313.1 Program description

(a) The Authority is empowered to make direct loans to applicants that are unable to obtain funding from conven-
tional sources even with the help of an Authority guarantee.

(b) Except as otherwise provided in this subsection, direct loans are available in a maximum amount of $ 2,000,000
for fixed asset financing and $ 750,000 for working capital.

1. For the Smart Guath Predevelopment Loan Program, the maximum loan amount will be $ 1 million.
2. For the Brownfields Redevelopment Loan Program, the maximum loan amount will be $ 750,000.

3. The maximum amount of combined total financing under the Smart GrowttePegpment and Brownfield
Redevelopment loan program(s) is $ 1.0 million.

4. The maximum amount of total financing for the New Jersey Growth Fund Program shall be $ 1 million per trans-
action.

5. For the urban loan product, the maximum loan amount will be $iBmmnot to exceed 50 percent of the total
project costs, for those projects wherein the tenant or owner will provide fromutbority sources a capital invest-
ment of under $ 70 million; and $ 5 million for those projects wherein the tenant or ovin@owide from norAu-
thority sources a capital investment of over $ 70 million.

6. For the Edison Innovation Angel Growth Fund, the Authority may award up to $ 250,000 in convertible debt
financing to leverage private angel investments, on a two to @e aratching fund requirement, to a business that has
generated a minimum of $ 250,000 in priorrhadnth commercial revenues; for the Edison Innovation VC Growth
Fund, the Authority may award up to $ 1 million in convertible debt financing to leveragetiosal venture backed
investments or strategic investments that may be made by a variety of sources, including, but not limited to, commercial
or institutional entities, nonprofit organizations with a similar focus, or universities, all of whom aessiatein
providing funding to advance the business in which they invest, on a one to one matching fund requirement, to a busi-
ness that has generated a minimum of $ 500,000 or for the Edison Innovation Angel Growth Fund a minimum of $
250,000 in prior 1Zmonth commercial revenues; and, for the Edison Innovation Growth Stars Fund, the Authority may
award up to $ 500,000 in convertible debt financing, on a one to one matching fund requirement, to a business that has
generated a minimum of $ 2 million in pribP-month commercial revenues. Except as otherwise provided, the total
amount of assistance that a business may receive under the various programs funded by the Edison Innovation Fund, or
any similar assistance provided by any other State agency, sheXagsd $ 1 million dollars. Notwithstanding the
foregoing, any amount received by a business under the Edison Innovation Growth Stars Fund, Edison Innovation Clean
Energy Manufacturing Fund, and Edison Innovation Green Growth Fund, shall not be corisideee®l 1 million dol-
lar limit.
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7. For the Loans to Lenders component of the Fund for Community Economic Development, the maximum loan
amount will not exceed $ 750,000, except that Loans to Lenders may be used to develop grocery stores and supermar-
kets with a maximum loan amount of $ 3 million, provided that no more than $ 4 million will be used for this purpose.
For the predevelopment assistance component of the Fund for Community Economic Development, the maximum loan
amount will not exceed $ 50,000rg&oject.

8. For the Real Estate Impact Fund:

i. The maximum loan amount for a developer or business will be $ 3 million, not to exceed 25 percent of the total
project costs; and the total amount of public assistance that a developer or business weaghaiteiot exceed 50 per-
cent of the total project costs; and

ii. The maximum loan amount for a municipality will be $ 750,000; the loan amount for a municipality shall be the
lesser of 100 percent of the total project costs or the property's apprdiseihvitgs remediated state, divided by 120
percent, rounded to the nearest one hundred dollars.

(c) Proceeds of fixed asset loans can be used for the acquisition of land, buildings, machinery and equipment, the
expansion of an existing building or the o&ation of machinery, equipment, and buildings.

(d) Proceeds of working capital loans can be used for refinancing of existing debt, purchase of inventory, or operat-
ing expenses.

(e) Proceeds of Smart Growth Rfevelopment loans shall be used for the psegaf predevelopment site prepa-
ration costs to be determined by the Authority. Such costs may include, but are not limited to, land assemblage, demoli-
tion, removal of materials and debris and engineering costs.

() Proceeds of Brownfield Redevelopmerahs shall be used for financing those remediation costs deemed eligi-
ble by the New Jersey Department of Environmental Protection pursuant to the Municipal Landfill Site Closure, Reme-
diation and Redevelopment Agreement that has been entered into by therdapgth the New Jersey Department(s)
of Environmental Protection and Treasury, and the New Jersey Commerce and Economic Growth Commission.

(g) Proceeds of urban loans shall be used for fixed asset financing as set forth in (c) above, not to exossd 50 pe
of total project costs, in the nine urban centers designated in the New Jersey State Development and Redevelopment
Plan (Atlantic City, Camden, East Orange, Elizabeth, Jersey City, New Brunswick, Newark, Paterson and Trenton).

(h) Proceeds of Real fade Impact Fund loans may be used by a developer, business, municipality, local redevelop-
ment agency, or county improvement authority for eligible project development costs within municipalities qualified to
receive assistance under P.L. 1978, c. 14 §\NAJ.52:27D178 et seq.) or by a developer or business within Fort Mon-
mouth or as part of New Jersey university/college sponsored projects that includgopubtie partnerships that pro-
mote emerging technologies or industries.

(i) The Authority shall deermine the term, and fixed and/or variable rates of interest, including interest rate floors,
to be charged for each loan product through consideration and official action of the Members at a public hearing. The
applicant shall elect in writing, at or prito the time of closing, a fixed interest rate or at a variable interest rate.

1. Fixed Rate Interest: Interest on fixed asset or working capital loans will be fixed at the time of closing, with a
floor that shall be indexed to a nationally recognizedricial index, such as the fiyear United States Treasury Bond
of like term, plus or minus any additional basis points to be determined by the Authority. During the term of any loan, a
scheduled rate reset shall not result in an increase of more tegrefisentage points greater than the original calcu-
lated interest rate.

2. Variable Rate Interest: Interest on fixed asset and working capital loans will be set with a floor that shall be in-
dexed to a nationally recognized rate, such as the Prime Ratblahed in the Wall Street Journal at the time of clos-
ing, plus or minus any basis points to be determined by the Authority. The interest rate will be variable, adjusted on the
first business day of each calendar quarter in accordance with the relgtiohste original calculated interest rate.
The maximum increase in the variable interest rate during the term of the loan will be no more than five percentage
points greater than the original calculated interest rate.

3. For fixed and variable rate loafagtors to be considered in establishing additional interest rate basis points
above the floor previously established by the Board may include, among others:

i. An applicant's creditworthiness;
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ii. Amortization schedules;
ii. The quality of collateral; ad

iv. The number of fultime jobs created or maintained in New Jersey provided the Authority's exposure may not
exceed $ 65,000 per job created or maintained.

4. For loans offered under the Edison Innovation Fund, the criteria for determining theinéteest and addi-
tional basis points above the floor previously established by the Board may include the eligibility standards contained in
N.J.A.C. 19:313.2(f).

5. In addition to any interest charged on an Edison Innovation Angel Growth Fund loatisam [Enovation VC
Growth Fund loan, and an Edison Innovation Growth Stars Fund loan, the Authority may also require the payment of
additional fees and charges, including, but not limited to, warrants, stock, stock options, a percentage of royalties, and
percentage of sales proceeds.

6. The rate of interest for Real Estate Impact Fund loans shall be determined by the economic feasibility and eco-
nomics pertaining to the return on investment and the ability to attract the required investment; and/faémephall
be due and payable to the Authority at the earlier of the end of the loan term or a liquidity event, on terms and condi-
tions mutually agreed upon based on the structure and merits of the project.

7. The Authority shall provide public notice thie loan terms and interest rates, including interest rate floors, to be
charged for all loan products as authorized by the Members through, among other methods, listing on the agency's web-
site at www.njeda.com.

(i) For New Markets Loans:

1. The maximum aount of total financing for a New Markets loan is $ 10 million, except for projects that provide
extraordinary economic development benefits when the maximum amount of total financing for a New Markets loan is
$ 25 million.

2. For New Market Loans, the peats must be located within areas designated for smart growth land use develop-
ment and designated by the New Jersey Development and Redevelopment Plan as in Planning Areas One or Two or in a
designated center or endorsed plan. Additionally, projects lmeustcated in communities and census tracts as approved
by the Community Development Financial Institutions Fund (CDFI) as described in (j)2i through iii below and must
have at least one of the characteristics described in (j)3 below.

i. A poverty rate ofit least 20 percent;

ii. In the case of a tract not located within a Metropolitan area as defined by the United States Census, where the
median income family income for such tract does not exceed 80 percent of the Statewide median family income; or

iii. In the case of a tract located within a Metropolitan area, where the median family income for such tract does not
exceed 80 percent of the greater of Statewide median income or the Metropolitan area median family income.

3. Additionally, New Markets loans retibe located in at least one of the following types of designated areas:

i. CDFI Hot Zone, Empowerment Zone, Renewal Community, HOPE VI Redevelopment area or Small Business
Administration HUB Zone;

ii. A brownfield redevelopment area, locally designatedevelopment area, or New Jersey Urban Enterprise Zone;
ii. A census tract with an unemployment rate of 1.5 times the national average; or

iv. A census area with a poverty rate greater than 30 percent or with median incomes of less than 60 percent of the
area median income.

4. In addition to any interest charges on a New Markets loan, the Authority shall also require the payment of addi-
tional fees, including a orame monitoring fee of $ 1,000 and a management fee of five percent of the loan amount,
with the exception of neprofit borrowers that will be charged a 3.5 percent management fee.

(k) For Small Businesses, Minorities' and Women's Enterprises loans:
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1. Of the financial assistance allocated by the Authority from the funds made available puorsoamtrovisions of
N.J.S.A. 5:12181, 50 percent shall be made available to women, and 50 percent shall be made available to minorities
and all such funds shall be invested in accordance with the geographic restrictions established by N.J1RA. 5:12

2. Of the financial assistance allocated by the Authority from sources other than those funds made available pursu-
ant to the provisions of N.J.S.A. 5:181, 50 percent shall be made available to small businesses, 25 percent shall be
made available to minities, and 25 percent shall be made available to women;

3. For the purposes of financial assistance provided by the Authority pursuant to this subsection:

i. A small business is a business which has its principal place of business in the State, is émtlgpmmaded and
operated, has 100 or fewer ftilne employees, and at least 51 percent of the beneficial ownership of the business is
held by persons other than minorities or women and the majority of the management of which is other than minorities or
women;

ii. A minority business is a business in which at least 51 percent of the beneficial ownership of the business is held
by minorities and the majority of the management are minorities; and

iii. A women's business is a business in which at least 5Empeof the beneficial ownership of the business is held
by women, and the majority of the management are women; and

4. Each application for a loan shall be accompanied by any proof of certification by a public entity which certifies
that the business is bheficially owned by, and that the majority of the management are, minorities or women.

HISTORY:
Amended by R.1992 d.126, effective March 16, 1992.
See: 24 N.J.R. 177(b), 24 N.J.R. 970(b).
Revised (e).
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).
Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).
Added (g) through (i).
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
In (g)1, substituted "or" for "and" following "industry".
Amended by R.2001 d.242, effective July 16, 2001.
See: 33 N.J.R. 1567(a), 33 N.J.R. 2495(b).

In (b), substituted "$ 750,000" for "$ 500,000" and "$ 500,000" for "$ 250,000"; in (g) and (h), subsfituted "
750,000" for "$ 500,000".

Amended by R.2002 d.223, effective July 15, 2002.
See: 34 N.J.R. 1247(a), 34 N.J.R. 2469(a).

Rewrote (e).

Amended by R.2002 d.333, effective October 7, 2002.
See: 34 N.J.R. 2412(a), 34 N.J.R. 3531(a).

Rewrote (e).
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Amended by R.Q04 d.94, effective March 1, 2004.

See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).
Rewrote (e).

Amended by R.2004 d.346, effective September 20, 2004.
See: 36 N.J.R. 2305(a), 36 N.J.R. 4321(a).

Rewrote the section.

Amended by R.2005 d.274 fe€tive August 15, 2005.

See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).

In (b), added 4; rewrote (g) and (h).

Amended by R.2005 d.319, effective September 19, 2005.
See: 37 N.J.R. 2153(a), 37 N.J.R. 3722(a).

In (b), added 4; in (g)1 added iv.

Amended by R.2008.242, effective July 3, 2006.

See: 38 N.J.R. 1563(a), 38 N.J.R. 2887(c).

Inserted "at least the first seven years of" in (g)1iv.

Amended by R.2006 d.369, effective October 16, 2006.

See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).

Deleted (b)5 and (g)liv; dekd the last sentence of (h); and addgd (
Amended by R.2008 d.89, effective April 7, 2008.

See: 39 N.J.R. 5071(a), 40 N.J.R. 1927(b).

In the introductory paragraph of (b), substituted "$ 1,250,000" for "$ 750,000" and "$ 750,000" for "$ 500,000"; in
theintroductory paragraph of (i), substituted "$ 1,250,000" for "$ 750,000" twice; and in (j), substituted "$ 1,250,000"
for "$ 750,000".

Amended by R.2008 d.90, effective April 7, 2008.
See: 40 N.J.R. 110(a), 40 N.J.R. 1928(a).

Added (b)5 and (b)6; addedwéq); recodified former (g) through)(as (h) through (m); in the introductory para-
graph of (h), substituted "(h)1" for "(g)1" and "(h)2" for "(g)2"; added (h)1liv and (h)1v; in (h)2, substituted "(h)1" for
"(g)1"; in (h)3, inserted "or Edison Innovati®&D Fund" and "and incentives"”; in (i), substituted "amortization may
be" for "repayment schedule is usually” and "longer" for "shorter”, and inserted "the use of proceeds and"; in (k), substi-
tuted "(j)" for "(i)" and "(j)2" for "(i)2"; in (), substituted(j) and (k)" for "(i) and (j)"; and in the introductory para-
graph of (m)4, substituted "(m)4i" forl)j4i" and "(m)5" for "()5".

Amended by R.2008 d.271, effective September 15, 2008.
See: 40 N.J.R. 2659(a), 40 N.J.R. 5247(a).

Rewrote (h); deleted forméi); recodified former (j) through (m) as (i) throudh; (n (j), substituted "(i)" for "(j)"
and "(i)2" for "(j)2"; in (K), substituted "(i) and (j)" for "(j) and (k)"; deletdd2(and ()3 and recodified formei)d
through ()6 as ()2 through ()4; in the introductory paragraph djZ, substituted "Loans" for "loans", "in" for "is" fol-
lowing "Two or", "tracts" for "tracks", 'Ij2i" for "(m)4i" and "()3" for "(m)5".

Amended by R.2008 d.294, effective October 6, 2008.
See: 40 N.J.R. 3980(a), 40 NRJ5845(c).
Rewrote (b)5.
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Amended by R.2009 d.139, effective April 20, 2009.
See: 41 N.J.R. 394(a), 41 N.J.R. 1891(a).

Added (b)7.

Amended by R.2010 d.178, effective August 16, 2010.
See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).

Added new (h)3ii; and recodifieformer (h)3ii through (h)3ix as (h)3iii through (h)3x.
Amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

Added (m).

Amended by R.2011 d.195, effective July 18, 2011.

See: 43 N.J.R. 955(a), 43 N.J.R. 1602(b).

Rewrote (b)6 and (h)1; and in (h)5, substituted "Edison Innovation Angel Growth Fund loan, an Edison Innovation
VC Growth Fund loan, and an Edison Innovation Growth Stars Fund loan" for "Edison Innovation R&D Fund loan,".

Amended by R.2012 d.101, effectiMay 21, 2012.

See: 44 N.J.R. 433(a), 44 N.J.R. 1644(a).

In (b)7, substituted "$ 750,000" for "$ 500,000".

Amended by R.2013 d.036, effective February 19, 2013.

See: 44 N.J.R. 2944(a), 45 N.J.R. 359(b).

In (b)6, substituted "$ 1 million" for the second ogence of "$ 500,000" and inserted the last two sentences.
Amended by R.2013 d.082, effective June 3, 2013.

See: 45 N.J.R. 457(a), 45 N.J.R. 1413(b).

In (b)6, inserted "or strategic investments that may be made by a variety of sources, includingjrhiteddb,
commercial or institutional entities, nonprofit organizations with a similar focus, or universities, all of whom are inter-
ested in providing funding to advance the business in which they invest".

Amended by R.2014 d.187, effective December2084.
See: 46 N.J.R. 1682(a), 46 N.J.R. 2420(a).

In the introductory paragraph of (b), substituted "$ 2,000,000" for "$ 1,250,000"; rewrote (h)3; deleted former (i)
through (k); recodifiedlf as new (i); in the introductory paragraph of (i)2, substittiggdi" for "(1)2i" and "(i)3" for
(D3"; and recodified (m) as new (j).

Amended by R.2015 d.018, effective January 20, 2015.
See: 46 N.J.R. 2107(a), 47 N.J.R. 298(a).

Rewrote the section.

Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R2031(a), 49 N.J.R. 134(a).

In (a), substituted "that" for "which"; and in (b)6, substituted the second occurrence of "$ 250,000" for "$ 500,000",
and inserted "or for the Edison Innovation Angel Growth Fund a minimum of $ 250,000".

Amended by R.2017 d.076ffective April 17, 2017.
See: 49 N.J.R. 196(a), 49 N.J.R. 776(a).
Rewrote (b)8 and (h).
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§ 19:313.2 Eligibility standards

(a) Generally, preference for direct loans is given to projects which:
1. Are job intensive;
2. Will create or mairdin tax ratables;
3. Are located in an economicailtiistressed area; and/or
4. Represent an important economic sector of the State.

(b) For Smart Growth Prdevelopment loans, projects must be located in Planning Areas 1 and 2, designated cen-
ters or in muitipalities with endorsed plans as defined by the State Redevelopment Plan, must evidence municipal sup-
port and be part of a local redevelopment plan.

(c) For Brownfield Redevelopment Loans, project sites must be the subject of a Municipal LandfilbSitee(l
Remediation and Redevelopment Agreement that has been entered into by the applicant with the New Jersey Depart-
ments of Environmental Protection and the Treasury.

(d) For Edison Innovation Fund loans, projects will be considered eligible if theythaf@lowing characteristics:

1. A commercially available product that meets the Authority's programmatic requirements in revenue thresholds,
that is, for the Edison Innovation Angel Growth Fund, a minimum $ 250,000 in priorohgh commercial revenues;
for the Edison Innovation VC Growth Fund, a minimum $ 500,000 in prien@@th commercial revenues; and, for the
Edison Innovation Growth Stars Fund, a minimum of $ 2 million in priemb2th commercial revenues;

2. A meaningful and defined market andstomer base for the technology;

3. A management team possessing appropriate skill sets, capacity and financial resources and willingness to
strengthen management through other means such as advisory or consultant services;

4. A meaningful customer basermers, strategic alliances and professional relationships;

5. An ability to leverage the Authority's resources by evidence of other fund raising and need for future capital re-
quirements;

6. A clear record of specific operational and research milestehés/ad to date and proposed schedule and means
to achieve future milestones; and

7. A current and complete business plan including a detailed financial model.

(e) For Edison Innovation Fund loans, a business shall not be eligible as follows:
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1. A businesshat has received assistance under the Edison Innovation Fund from the Authority or similar assis-
tance provided by any other State agency, shall not be eligible for the Edison Innovation Angel Growth Fund.

2. A business shall not be eligible for assistannder the Edison Innovation Angel Growth Fund, the Edison Inno-
vation VC Growth Fund, or the Edison Innovation Growth Stars Fund, if the business has received assistance under the
New Jersey Board of Public Utilities' Edison Clean Energy Manufacturing &ad/or the Edison Innovation Green
Growth Fund.

HISTORY:
Amended by R.2004 d.346, effective September 20, 2004.
See: 36 N.J.R. 2305(a), 36 N.J.R. 4321(a).
Added (d) and (e).
Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a)7 3.J.R. 3058(a).
In (e) substituted "," for "and" following "Commerce", added "and Tourism" following "Growth"; added (f).
Amended by R.2005 d.319, effective September 19, 2005.
See: 37 N.J.R. 2153(a), 37 N.J.R. 3722(a).
Added (g) and (h).
Amended by R.206 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).
Deleted (g) and (h).
Amended by R.2008 d.271, effective September 15, 2008.
See: 40 N.J.R. 2659(a), 40 N.J.R. 5247(a).
In the introductory paragraph of (f), substituted "Edisanovation" for "New Jersey Growth".
Amended by R.2011 d.195, effective July 18, 2011.
See: 43 N.J.R. 955(a), 43 N.J.R. 1602(b).

Rewrote (f)1; in (f)6, inserted "and" at the end; in (f)7, substituted a period for "; and" at the end; deleted (f)8 and
(N9; and added (g).

Amended by R.2013 d.036, effective February 19, 2013.
See: 44 N.J.R. 2944(a), 45 N.J.R. 359(b).

Rewrote (g)2.

Amended by R.2014 d.187, effective December 15, 2014.
See: 46 N.J.R. 1682(a), 46 N.J.R. 2420(a).

Deleted former (b) and (c); redified former (d) through (g) as new (b) through (e); and in (c), substituted "and
the" for a comma following "Protection”, and deleted "and the New Jersey Commerce, Economic Growth and Tourism
Commission" following "Treasury".

Amended by R.2017 d.010, efftive January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R. 134(a).

In (d)1, substituted "that" for "which", and ", a minimum $ 250,000 in priemb2th commercial revenues; for"
for "and".
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§ 19:313.3 Application procedures
(a) The prospect& applicant should consult with the Authority to determine if the project is eligible for considera-

tion.

(b) To apply, a completed Application for Financial Assistance (Application) concerning the project must be sub-
mitted to the Authority for review, togfeer with the Application fee.

(c) A completed Application includes:
1. A history and description of the applicant's business;
2. A description of the proposed project and a detailed breakdown of the use of the loan proceeds;

3. Annual financial statementsr the three most recent years, including the balance sheets, operating statements
and reconciliations of the source and application of funds;

4. A current interim statement, if the most recent annual financial statement is more than six months old;

5. Three years of projections, including the balance sheets, operating statements, reconciliation of the source and
application of funds, and a detailing of the assumptions used in preparing the projections;

6. A list of the applicant's five largest customans|uding the customer name, address, telephone number, and
contact person;

7. A list of the applicant's five largest suppliers, including the supplier name, address, telephone number, and con-
tact person; and

8. A schedule of all officers, directors artdckholders (owning 10 percent or more of the stock), including re-
sumes and signed, dated personal financial statements.

(d) The Authority may also require:

1. Appraisal(s) on real property and/or machinery and equipment;

2. Aging of accounts receivable;

3. Aging of accounts payable; and/or

4. Any additional information deemed necessary to evaluate the Application.

(e) Applications are processed through several layers of staff review, and may then be recommended for considera-
tion and official action of th&lembers at a public meeting. The applicant has no right to have its Application presented
to the Members.
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§ 19:313.4 Evaluation process
(a) When all of the required information is received, the Authority will perform its own credit evalbaised on

the following:

1. Visitation to the applicant's place of business, which may take place prior to the Application as part of the meet-
ing to determine eligibility;

2. An analysis of historic and projected financial statements and a compariadngty peers;

3. An independent industry study using source material such as the U.S. Department of Commerce's Industrial Out-

look and the Standard & Poor's Industry survey, comparing the applicant's projections to the study, and considering the
short termand long term outlook for the industry;

4. Contact with applicant's customers to ascertain the quality of the product or service provided, the competitive-
ness of the pricing, reliability and timeliness of delivery, length of the relationship, likeliHdbd relationship being
continued, and the customers' opinions of the applicant's management;

5. Contact with applicant's suppliers to ascertain the length of the relationship, the amount of credit extended, the
amount of purchases, payment history, tkelihood of the relationship being continued, and possibly an opinion of
applicant's management;

6. Contact with applicant's bank(s) to ascertain credit history and an opinion of the applicant's management;

7. An analysis of collateral available to sectlme requested financing as to adequacy of amount, quality, condition
and marketability; and

8. Independent credit investigations of the applicant and its principals, which may include real estate searches, fi-
nancing statement searches, and judgment andgéarches.

(b) After completing (a) above, a determination is made as to the merits of the request, the likelihood of repayment,
and the adequacy of the collateral available to secure the requested financing.

(c) If a positive determination is made, tieguested financing is presented to the Members for approval.
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§ 19:313.5 Approval process

(a) Only the Members can approve a direct loan, either directly or through delegation.

(b) When the Members approve a request, the minutes of tingnat which such approval occurs are submitted
to the Governor.

(c) The Members' approval is effective 10 working days after the Governor's receipt of the minutes, provided no
gubernatorial veto of this action has occurred.

(d) If there has been no vetaformal commitment letter is issued to the applicant.
1. The commitment letter contains all terms, conditions and collateral required by the Authority.

2. With the exception of the New Jersey Growth Fund, the Edison Innovation Angel Growth Fundsdmel &di
novation VC Growth Fund, and the Edison Innovation Growth Stars Fund, usually, life insurance on the applicant's
principal officer(s) is required in an amount equal to the Authority's guarantee. The life insurance must name the Au-
thority as a collatel assignee.

3. With the exception of the New Jersey Growth Fund, the Edison Innovation Angel Growth Fund, the Edison In-
novation VC Growth Fund, and the Edison Innovation Growth Stars Fund, personal guarantees of owners of 10 percent
or more of the applant are usually required, and there may be a requirement for collateral apart from the applicant's
collateral to secure the personal guarantees.

(e) When the commitment letter has been accepted by the applicant and returned to the Authority, a ifg of clos
instructions is mailed to the attorney for the applicant.

() When all required documentation is prepared, in form and content satisfactory to the Authority, a loan closing is
scheduled and the funds are made available to the applicant.

HISTORY:
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).
Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).
Rewrote (a) and (d)2 and 3.
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Amended by R.2008 d.90, effective April2008.

See: 40 N.J.R. 110(a), 40 N.J.R. 1928(a).

In (d)2 and (d)3, inserted "and the Edison Innovation R&D Fund".
Amended by R.2011 d.195, effective July 18, 2011.

See: 43 N.J.R. 955(a), 43 N.J.R. 1602(b).

In (d)2 and (d)3, substituted ", the Edison Inatien Angel Growth Fund, the Edison Innovation VC Growth Fund,
and the Edison Innovation Growth Stars Fund" for "and the Edison Innovation R&D Fund".
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8§ 19:313.6 Attorney General review

All financing documents, including the Application, argject to review by the Attorney General's Office.

HISTORY:
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).
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§ 19:314.1 Applicability and scope

(a) The EDA and the SiaTreasurer may enter into a redevelopment incentive grant agreement with a developer, or
nonprofit organization on behalf of a qualified developer, for any qualifying redevelopment project located in an eco-
nomic redevelopment and growth grant incenéivea, except an area that qualifies solely by virtue of being a transit
village. Up to an average of 75 percent of the incremental increase in approved State revenues or 85 percent of the pro-
ject annual incremental revenues in a Garden State Growth Zatreréhdirectly realized from businesses operating on
the redevelopment project premises may be paid to the developer in the form of a grant derived from the realized reve-
nues. For certain qualified residential projects, mixed use parking projects atinj®Iving university infrastruc-
ture, where the estimated amount of incremental revenues is inadequate to fully fund the amount of the State portion of
the incentive grant, tax credits equal to the full amount of the incentive grant may be awardednTdfeeach ap-
proved State redevelopment incentive grant agreement may extend for up to 20 years. Except for a redevelopment in-
centive grant agreement with a municipal redeveloper, the base amount of the combined reimbursements from State and
local grantsor tax credits cannot exceed 20 percent of the eligible cost of the project, except in a Garden State Growth
Zone, which cannot exceed 30 percent and except for the parking component of a mixed use parking project, which can
be up to 100 percent. A deveker seeking an incentive grant is required to make an equity participation for at least 20
percent of the project's eligible cost.

(b) The Authority will conduct a fiscal analysis to determine redevelopment project costs, evaluate and validate the
projectfinancing gap estimated by the developer and conduct a State fiscal impact analysis to ensure that the overall
public assistance provided to the project will result in net positive economic benefit to the State where each proposed
project is located. Thet&e Treasurer will approve or disapprove such analysis.

(c) In order to ensure compliance with the "Appropriations clause" of the New Jersey State Constitution (N.J.
Const. Art. VIII, Sect. Il, para.2), this subchapter provides that payments undemnSéativie grant agreements are
subject to annual appropriations and availability of funds.

(d) Upon notice to and consent by the EDA and the State Treasurer, a developer's right, title, and interest in, a rede-
velopment incentive grant agreement may be @ddgssigned, or sold by a developer.

HISTORY:
Amended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).
Rewrote (a) and (d).
Amended by R.2017 d.010, effective January 3, 2017.
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See: 48 N.J.R. 2031(a), 49 N.J.R. 194(

In (a), inserted ", mixed use parking projects or projects involving university infrastructure," and "or tax credits",
and substituted ". Except" for "; however, except”, and "and except for the parking component of a mixed use parking
project, which an be up to 100 percent. A" for "; and a".
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§ 19:314.2 Definitions

The following words and terms, when used in this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.

"Ancillary infrastructure project” means structures or improvements that are located within the incentive area, but
outside the project area of a redevelopment project, including, but not limited to, docks, bulkheads, parking garages,
freight rail spurs, roadweoverpasses, and train station platforms, provided a developer or municipal redeveloper has
demonstrated that the redevelopment project would not be economically viable or promote the use of public transporta-
tion without such improvements, as approvedhgyState Treasurer.

"Applicant" means a developer proposing to enter into a redevelopment incentive grant agreement and may include
a nonprofit organization to which a developer has assigned its ability to apply for a redevelopment incentive grant.

"Authority" means the New Jersey Economic Development Authority established under section 4 of P.L. 1974, c.
80 (N.J.S.A. 34:1B1).

"Aviation district" means the area within a eméle radius of the outermost boundary of the "Atlantic City Interna-
tional Airport," established pursuant to section 24 of P.L. 1991, c. 252 (N.J.S.A. 2245A

"Deep poverty pocket" means a population census tract having a poverty level of 20 percent or more, according to
the 2010 U.S. Census, and which is located within the ineeat®a.

"Developer" means any person who enters or proposes to enter into a redevelopment incentive grant agreement or
an approval letter pursuant to the provisions of the Economic Redevelopment and Growth (ERG) Program, or its suc-
cessors or assigns, inding, but not limited to, a lender that has been approved by the Authority and the State Treas-
urer and that completes a redevelopment project, operates a redevelopment project, or completes and operates a redevel-
opment project, a municipal redeveloperRutgers, the State University of New Jersey.

"Developer contributed capital" means equity contributed by the developer.
"Director" means the Director of the Division of Taxation in the Department of the Treasury.

"Disaster recovery project" means a redepetent project located on property that has been wholly or substan-
tially damaged or destroyed as a result of a Federally declared disaster, and which is located within the incentive area.

"Distressed municipality" means a municipality that is qualifiecet®ive assistance under P.L. 1978, c. 14
(N.J.S.A. 52:27B178 et seq.), a municipality under the supervision of the Local Finance Board pursuant to the provi-
sions of the Local Government Supervision Act, P.L. 1947, c. 151 (N.J.S.A. 522&BBeq.), a omicipality identi-
fied by the Director of the Division of Local Government Services in the Department of Community Affairs to be facing
serious fiscal distress, an SDA municipality, or a municipality in which a major rail station is located.
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"Eligibility p eriod" means 10 years for qualified residential projects, mixed use parking projects, or projects involv-
ing university infrastructure, if the project receives tax credits or, for all other redevelopment projects, the peniod of ti
specified in a redevelopent incentive grant agreement for the payment of reimbursements to a developer, which period
shall not exceed 20 years, with the term to be determined solely at the discretion of the applicant, at the time of ap-
proval.

"Eligible revenue" means any of theeremental revenues set forth in section 6 of P.L. 2009, c. 90 (N.J.S.A.
52:27D489f), except in the case of a Garden State Growth Zone, in which such property tax increment and any other
incremental revenues are calculated as those incremental revasinesld have existed notwithstanding the provi-
sions of the New Jersey Economic Opportunity Act of 2013, P.L. 2013, c. 161.

"Equity” means cash, development fees, costs for project feasibility incurred within the 12 months prior to applica-
tion, Federal ofocal grants, Federal tax credits, property value less any mortgages, and any other investment by the
developer in the project deemed acceptable by the Authority in its sole discretion. Property value shall be valued at the
lesser of either the purchasece, provided the property was purchased pursuant to an arm's length transaction within
12 months of application, or the value as determined by a current appraisal acceptable to the Authority. For a qualified
residential project utilizing State low incorheusing tax credits awarded by the New Jersey Housing and Mortgage
Financing Agency, equity means the portion of the developer's fee that is delayed for a minimum of five years.

"Fiscal impact analysis" means the analysis to be undertaken by the Autbatéiermine if the project meets the
requirement of providing a net positive economic benefit to the State. For the purposes of determining if the applicant
fulfills the net positive economic benefit requirement, the analysis needs to demonstrate phajetit's net positive
economic benefit equals at least 110 percent of the amount of grant assistance, for the period equal to 75 percent of the
useful life of the project not to exceed 20 years. The analysis will be an econometric model that usetapaqjes-
vided by the developer, including, but not limited to:-tithe employees at the qualified business facility in new and
retained jobs, amount of capital investment, type of project, occupancy characteristics, and location; and by using this
information, shall generate an estimate of direct and indirect economic benefits, including without limitatimamon
cial community revitalization objectives including, but not limited to, objectives memorialized in a municipal master
plan or plan for anraa in need of redevelopment or rehabilitation, or the promotion of the use of public transportation
in the case of the ancillary infrastructure project portion of any transit project, as deemed reasonable by the Authority,
and projected eligible revenuddis information may be supplemented by the use of industry accepted estimates, that
is, U.S. Department of Commerce Regional Irputput Modeling System data, when specific data is not available.

"Full-time employee at the qualified business facility¢ans a fulltime employee whose primary office is at the
site and who spends at least 80 percent of his or her time at the site, or who spends any other period of time generally
accepted by custom or practice as-filie employment at the site, as deterad by the Authority.

"Garden State Growth Zone" or "growth zone" means the four New Jersey cities with the lowest median family
income based on the 2009 American Community Survey from the U.S. Census, (Table 708. Household, Family, and Per
Capita Incomead Individuals, and Families Below Poverty Level by City: 2009); or a municipality which contains a
Tourism District as established pursuant to section 5 of P.L. 2011, c. 18 (N.J.S-219)1&nd regulated by the Ca-
sino Reinvestment Development Authority

"Highlands development credit receiving area or redevelopment area” means an area located within an incentive
area and designated by the Highlands Council for the receipt of Highlands Development Credits under the Highlands
Transfer Development Rightsdgram authorized under section 13 of P.L. 2004, c. 120 (N.J.S.A.-13)20

"Incentive grant" means reimbursement of all or a portion of the project financing gap of a redevelopment project.

"Infrastructure improvements in the public rigiftway" mean pulic structures or improvements located in the
public rightof-way that are located within a project area or that constitute an ancillary infrastructure project and may
include, but not be limited to, signalization and new interchanges, public parkingissj@nd pedestrian-tycle-
oriented, and mass transit improvements; and public utilities such as water, sewer, electric, and gas, either of which are
dedicated to or owned by a governmental body or agency upon completion, or any required payeweot thdistruc-
tures, improvements, or projects or any costs of remediation associated with the structures, improvements, or projects,
and that are determined by the Authority, in consultation with applicable State agencies, to be consistent with and in
furtherance of State public infrastructure objectives and initiatives.

"Internal rate of return"” means the discount rate at which the present value of the future cash flows of an investment
equal the cost of the investment.
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"Local incentive grant" means aagt made pursuant to a redevelopment incentive grant agreement between a mu-
nicipality and a developer, or a municipal ordinance authorizing a project to be undertaken by a municipal redeveloper,
and which is subject to review by the Local Finance BoarthearDivision of Local Government Services, in the De-
partment of Community Affairs.

"Low-income housing" means housing affordable according to Federal Department of Housing and Urban Devel-
opment or other recognized standards for home ownership and @stsahod occupied or reserved for occupancy by
households with a gross household income equal to 50 percent or less of the median gross household income for house-
holds of the same size within the housing region in which the housing is located.

"Major rail station" means a railroad station located within a qualified incentive area, which provides access to the
public to a minimum of six rail passenger service lines operated by the New Jersey Transit Corporation.

"Minimum environmental and sustainability stimds" means the standards set forth in the green building manual
prepared by the Commissioner of the Department of Community Affairs pursuant to section 1 of P.L. 2007, c. 132
(N.J.S.A. 52:27B130.6), regarding the use of renewable energy, ereffgyent technology, and nerenewable re-
sources in order to reduce environmental degradation and encouragertorgpst reduction.

"Mixed use parking project” means a redevelopment project consisting of a building or structure, the parking com-
ponent of which lsall constitute 51 percent or more of any of the following: the total square footage of the entire mixed
use parking project; the estimated revenues of the entire mixed use parking project; or the total construction cost of the
entire mixed use parking gemt.

"Moderateincome housing” means housing affordable, according to United States Department of Housing and Ur-
ban Development or other recognized standards for home ownership and rental costs, and occupied or reserved for oc-
cupancy by households withgaoss household income equal to more than 50 percent, but less than 80 percent, of the
median gross household income for households of the same size within the housing region in which the housing is lo-
cated.

"Municipal redeveloper" means an applicant foedevelopment incentive grant agreement, which applicant is a
municipal government, a municipal parking authority, or a redevelopment agency acting on behalf of a municipal gov-
ernment as defined in section 3 of P.L. 1992, c. 79 (N.J.S.A. 40A3)2ér adeveloper of a mixed use parking project,
provided that the parking component of the mixed use parking project is operated and maintained by a municipal park-
ing authority for the term of any financial assistance grant pursuant to P.L. 2015, c. 69.

"Municipal Revitalization Index" means the 2007 index by the Office for Planning Advocacy, within the Depart-
ment of State, measuring or ranking municipal distress.

"Non-parking component" means that portion of a mixed use parking project not used for parkithgrtogh the
portion of the costs of the mixed use parking project, including, but not limited to, the footings, foundations, site work,
infrastructure, and soft costs that are allocable to thepaoking use.

"Parking component" means that portion ahixed use parking project used for parking, together with the portion
of the costs of the mixed use parking project, including, but not limited to, the footings, foundations, site work, infra-
structure, and soft costs that are allocable to the parking use.

"Project area" or "redevelopment project area" means land or lands located within the incentive area under common
ownership or control, which shall be located in a qualifying economic redevelopment and growth grant incentive area,
including, but not limite to, control through a redevelopment agreement with a municipality pursuant to N.J.S.A.
40A:12A-1 et seq., or as otherwise established by a municipality or a redevelopment agreement executed by a State en-
tity to implement a redevelopment project.

"Projectcost" means the costs incurred in connection with the redevelopment project by the developer until the is-
suance of a permanent certificate of occupancy, or upon such other event evidencing project completion as set forth in
the incentive grant agreemefudy a specific investment or improvement, including the costs relating to receiving High-
lands Development Credits under the Highlands Transfer Development Rights Program authorized pursuant to section
13 of P.L. 2004, c. 120 (N.J.S.A. 13:28), lands, budings, improvements, real or personal property, or any interest
therein, including leases discounted to present value, including lands under water, riparian rights, space rights, and air
rights acquired, owned, developed, or redeveloped, constructedstembed, rehabilitated, or improved, any environ-
mental remediation costs, plus costs not directly related to construction, of an amount not to exceed 20 percent of the
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total costs, capitalized interest paid to third parties, and the cost of infrasgtrimprovements, including ancillary in-
frastructure projects, and, for projects located in a Garden State Growth Zone only, the cost of infrastructure improve-
ments including any ancillary infrastructure project and the amount by which total project emxdstee cost of an
alternative location for the redevelopment project, but excluding any particular costs for which the project has received
Federal, State, or local funding. For purposes of this definition, as determined by the Authority, certaindederal

credit programs that involve significant private investment, including, but not limited to, the Low Income Housing Tax
Credit administered by the New Jersey Housing and Mortgage Financing Agency, will not be considered Federal fund-

ing.

"Project finaning gap” means the part of the project costs that remains to be financed after all other sources of cap-
ital have been accounted for, including, but not limited to, developer contributed capital or equity or other contributed
capital or equity, which shatflot be less than 20 percent of the eligible project cost, which may include the value of any
existing land and improvements in the project area owned or controlled by the developer, and the cost of infrastructure
improvements in the public rigltf-way, sibject to review by the State Treasurer, and investor or financial entity capi-
tal or loans for which the developer, after making all good faith efforts to raise additional capital, certifies that addi-
tional capital cannot be raised from other sources amaetourse basis, and except for final point of sale retail busi-
nesses, including, but not limited to, retail, educational, hospital, and hotel projects, the amount by which total project
costs exceed the cost of a viable alternative location for thefditite redevelopment project in the event the busi-
ness's chief executive officer, or equivalent officer for North American operations, submits a certification indicating that
the project is at risk of leaving the State and that the project would nat boatdior the provision of the incentive grant
under the program. When calculating the project financing gap, the factors set forth at N.J.A@.6(@)31 includ-
ing, but not limited to, internal rate of return on developer's contributed capitaleapdofit margin, will be consid-
ered. The project financing gap may be increased by the cost of capital necessary to raise an amount of current capital
sufficient to complete the project when combined with all other sources of capital in recognititwe tinatemental
eligible revenues will be reimbursed over an estimated period of years. A qualified residential project utilizing State low
income housing tax credits awarded by the New Jersey Housing and Mortgage Financing Agency (NJHMFA) will be
determired to have a project financing gap if the developer cannot achieve the fee authorized by NJHMFA within five
years after the project is placed in operation, provided that in no event shall the sum of the tax credits awarded under
this subchapter and the &dow income housing tax credits awarded by the New Jersey Housing and Mortgage Financ-
ing Agency exceed ninety percent of the total development cost.

"Qualified incubator facility" means a commercial building located within an incentive area: whicmeontai
100,000 or more square feet of office, laboratory, or industrial space; which is located near, and presents opportunities
for collaboration as demonstrated by a written agreement with, a research institution, teaching hospital, college, or uni-
versity; and within which, at least 75 percent of the gross leasable area is restricted for use by one or more technology
startup companies during the commitment period.

"Qualified residential project" means a redevelopment project for which a developer mustastémpbrary cer-
tificate of occupancy by July 28, 2018, that is predominantly residential and includegamillyi residential units for
purchase or lease, or dormitory units for purchase or lease, having a total project cost of at least $ 17,500,008, if t
ject is located in any municipality with a population greater than 200,000 according to the latest Federal decennial cen-
sus, or having a total project cost of at least $ 10,000,000 if the project is located in any municipality with a population
lessthan 200,000 according to the latest Federal decennial census, or is a disaster recovery project, or having a total pro-
ject cost of $ 5,000,000 if the project is in a Garden State Growth Zone. A qualified residential project shall not include
transitionalor homeless units.

"Qualifying economic redevelopment and growth grant incentive area" or "incentive area" means an aviation dis-
trict, a port district, a distressed municipality, or an area:

1. Designated as Planning Area 1 (Metropolitan), Planning A(8all2urban), or Planning Area 3 (Fringe Planning
Area), pursuant to the State Planning Act, P.L. 1985, c. 398 (N.J.S.A. 5294t seq.); or

2. Located within:

i. A smart growth area and planning area designated in a master plan adopted by the NeéMedeieeiands
Commission pursuant to subsection (i)of section 6 of P.L. 1968, c. 404 (N.J.S.A6)&13ubject to a redevelopment
plan adopted by the New Jersey Meadowlands Commission pursuant to section 20 of P.L. 1968, c. 404 (N.J:S.A. 13:17
21);
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ii. Any land owned by the New Jersey Sports and Exposition Authority, established pursuant to P.L. 1971, c. 137
(N.J.S.A. 5:101 et seq.), within the boundaries of the Hackensack Meadowlands District as delineated in section 4 of
P.L. 1968, c. 404 (N.J.S.A. 11¥-4), including the sports complex, that is, the -#s0e sports and exposition site lo-
cated in the Borough of East Rutherford under the jurisdiction of the New Jersey Sports and Exposition Authority as of
February 5, 2015, the effective date of P.L.204 19 (N.J.S.A. 5:10A et seq.), and such additional property that is
owned and controlled by the New Jersey Sports and Exposition Authority as may be designated by the Meadowlands
Regional Commission, as established by P.L. 1971, c. 137 (N.J.S.Al Btl€kq.), P.L. 1968, c. 404 (N.J.S.A. 13117
et seq.), and section 6 of P.L. 2015, c. 19 (N.J.S.A. 58)0ffom time to time as part of the sports complex;

iii. A regional growth area, a town, a village, or a military and Federal installation aigaated in the compre-
hensive management plan prepared and adopted by the Pinelands Commission pursuant to the Pinelands Protection Act,
P.L. 1979, c. 111 (N.J.S.A. 13:18Ret seq.);

iv. The planning area of the Highlands Region as defined in sectioR.B.c2004, c. 120 (N.J.S.A. 13:&) orin a
highlands development credit receiving area or redevelopment area;

v. A Garden State Growth Zone;
vi. Land approved for closure under any Federal Base Closure and Realignment Commission action; or

vii. Only thefollowing portions of the areas designated pursuant to the State Planning Act, P.L. 1985, c. 398
(N.J.S.A. 52:18A196 et seq.), as Planning Area 4A (Rural Planning Area), Planning Area 4B (Rural/Environmentally
Sensitive), or Planning Area 5 (Environmeht&ensitive). This subparagraph shall only apply if Planning Area 4A
(Rural Planning Area), Planning Area 4B (Rural/Environmentally Sensitive), or Planning Area 5 (Environmentally Sen-
sitive) is located within:

(1) A designated center under the State Dmmmlent and Redevelopment Plan;

(2) A designated growth center in an endorsed plan until the State Planning Commission revises and readopts New
Jersey's State Strategic Plan and adopts rules to revise this definition as it pertains to Statewide pksining are

(3) Any area determined to be in need of redevelopment pursuant to sections 5 and 6 of P.L. 1992, c. 79 (N.J.S.A.
40A:12A-5 and 40A:12A6) or in need of rehabilitation pursuant to section 14 of P.L. 1992, c. 79 (N.J.S.A. 40A:12A
14);

(4) Any area on wigh a structure exists or previously existed, including any desired expansion of the footprint of
the existing or previously existing structure, provided such expansion otherwise complies with all applicable Federal,
State, county, and local permits anghegvals;

(5) The planning area of the Highlands Region as defined in section 3 of P.L. 2004, c. 120 (N.J.S:3) 48220
highlands development credit receiving area or redevelopment area; or

(6) Any area on which an existing tourism destination pragelctcated.

"Qualifying economic redevelopment and growth grant incentive area" or "incentive area" shall not include any
property located within the preservation area of the Highlands Region as defined in the Highlands Water Protection and
Planning Act, FL. 2004, c. 120 (N.J.S.A. 13:2Det seq.).

"Redevelopment incentive grant agreement" means an agreement between the State Treasurer, the Authority, and a
developer, or a municipality and a developer, or a municipal ordinance authorizing a projeatderaken by a mu-
nicipal redeveloper, under which, in exchange for the proceeds of an incentive grant, the developer agrees to perform
any work or undertaking necessary for a redevelopment project, including the clearance, development, or redevelop-
ment, castruction, or rehabilitation of any structure or improvement of commercial, industrial, residential, or public
structures or improvements within a qualifying economic redevelopment and growth grant incentive area or a transit
village.

"Redevelopment pro@" or "project” means a specific construction project or improvement, including lands, build-
ings, improvements, real and personal property or any interest therein, including lands under water, riparian rights,
space rights, and air rights, acquired, owredsed, developed, or redeveloped, constructed, reconstructed, rehabili-
tated, or improved, undertaken by a developer, owner or tenant, or both within a project area and any ancillary infra-
structure project including infrastructure improvements in thdipught-of-way, as set forth in an application to be
made to the Authority. The use of the term "redevelopment project” in sections 3 through 18 of P.L. 2009, c. 90
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(N.J.S.A. 52:27P489c et seq.) shall not be limited to only redevelopment projects dbicedeeas determined to be in

need of redevelopment pursuant to sections 5 and 6 of P.L. 1992, c. 79 (N.J.S.A. 4B8Ai@A) but shall also in-

clude, but not be limited to, any work or undertaking in accordance with the Redevelopment Area Bond Hiaawcing
sections 1 through 10 of P.L. 2001, c. 310 (N.J.S.A. 40A:624At seq.) or other applicable law, pursuant to a redevel-
opment plan adopted by a State entity, or as described in the resolution adopted by a public entity created by State law
with the pwer to adopt a redevelopment plan or otherwise determine the location, type, and character of a redevelop-
ment project or part of a redevelopment project on land owned or controlled by it or within its jurisdiction, including,
but not limited to, the Newelsey Meadowlands Commission established pursuant to P.L. 1968, c. 404 (N.J.S.A. 13:17
1 et seq.), the New Jersey Sports and Exposition Authority established pursuant to P.L. 1971, c. 137 (N.J1SeA. 5:10
seg.), and the Fort Monmouth Economic Revitai@maAuthority created pursuant to P.L. 2010, c. 51 (N.J.S.A. 52:271

18 et seq.).

"Retained job" means a position that currently exists in New Jersey and is filled by a current employee but which,
as certified by the business's chief executive officeat igsk of being lost to another state or country.

"Revenue increment base" means the amounts of all eligible revenues from sources within the redevelopment pro-
ject area in the calendar year preceding the year in which the redevelopment incentive geam¢igs executed, as
certified by the State Treasurer for State revenues.

"SDA district” means an "SDA district" as defined in section 3 of P.L. 2000, c. 72 (N.J.S.A. 18A:7G
"SDA municipality" means a municipality in which an SDA district is situated

"Square feet" means the sum of all areas on all floors of a building included within the outside faces of its exterior
walls, including all vertical penetration areas, for circulation and shaft areas that connect one floor to another, disregard-
ing cornies, pilasters, buttresses, and similar structures, that extend beyond the wall faces.

"Square feet of gross leasable area" or "gross leasable area" means rentable area of the building as calculated pursu-
ant to the measuring standards of the project. Tairgard will be defined in the lease for tenant applicants. The renta-
ble area measures the tenant's pro rata portion of the entire office floor, including public corridors, restrooms, janitor
closets, utility closets, and machine rooms used in commoroitigr tenants, but excluding elements of the building
that penetrate through the floor to areas below. The rentable area of a floor is fixed for the life of a building and is not
affected by changes in corridor sizes or configuration.

"Technology startupampany" means a feprofit business that has been in operation fewer than five years and is
developing or possesses a proprietary technology or business method of a high technology or lifeetatiedigod-
uct, process, or service that the businessidge¢o move to commercialization.

"Tourism destination project" means a redevelopment project that will be among the most visited privately owned
or operated tourism or recreation sites in the State, and which is located within the incentive areaesmdetsh
mined by the Authority to be in an area appropriate for development and in need of economic development incentive
assistance.

"Transit project" means a redevelopment project located within -4alfienile radius, or onenile radius for pro-
jects Iccated in a Garden State Growth Zone, surrounding thepoiitt of a New Jersey Transit Corporation, Port Au-
thority Transit Corporation, or Port Authority Traklsidson Corporation rail, bus, or ferry station platform area, includ-
ing all light rail stationsFor the purposes of determining the transit project bonus pursuantto N.J.A.G4I44,
a bus station platform is a terminal as listed on the EDA's website at www.njeda.com.

"Transit village" means a community with a bus, train, light rail, ofstation that has developed a plan to
achieve its economic development and revitalization goals and designated by the New Jersey Department of Transporta-
tion as a transit village.

"University infrastructure” means any of the following located on the carapRutgers, the State University of
New Jersey: buildings and structures, such as academic buildings, recreation centers, indoor athletic facilities, public
works garages, and water and sewer treatment and pumping facilities; open space with improsecheassathletic
fields and other outdoor athletic facilities, planned commons, and parks; and transportation facilities, such as bus shel-
ters and parking facilities.

"Urban transit hub" means an urban transit hub, as defined in section 10 of P.Lc.2D0§ (N.J.S.A. 34:1R208),
that is located within an eligible municipality, as defined in section 10 of P.L. 2007, c. 346 (N.J.S.A288)1Br all
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light rail stations and property located within a anie radius of the migboint of the platform areaf such a rail, bus,
or ferry station if the property is in a qualified municipality under the Municipal Rehabilitation and Economic Recovery
Act, P.L. 2002, c. 43 (N.J.S.A. 52:27BBBet seq.).

"Vacant commercial building" means any commercial buildingamplex of commercial buildings having over
400,000 square feet of office, laboratory, or industrial space that is more than 70 percent unleased and unoccupied at the
time of application to the Authority or is negatively impacted by the approval ofadifigd business facility," as de-
fined pursuant to section 2 of P.L. 2007, c. 346 (N.J.S.A. 32048, or any unleased and unoccupied commercial
building in a Garden State Growth Zone having over 35,000 square feet of office, laboratory, or indusérjairspeer
200,000 square feet of office, laboratory, or industrial space in Atlantic, Burlington, Camden, Cape May, Cumberland,
Gloucester, Ocean, or Salem counties available for occupancy for a period of over one year.

"Vacant health facility project” sans a redevelopment project where a health facility, as defined by section 2 of
P.L. 1971, c. 136 (N.J.S.A. 26:2B), currently exists and is considered vacant. A health facility shall be considered va-
cant if at least 70 percent of that facility has negfoopen to the public or utilized to serve any patients at the time of
application to the Authority.

HISTORY:
Amended by R.2012 d.044, effective February 21, 2012.
See: 43 N.J.R. 2991(a), 44 N.J.R. 512(a).
Rewrote definition "Qualifying economic redédepment and growth grant incentive area".
Amended by R.2012 d.118, effective June 18, 2012.
See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

In definition "Fiscal impact analysis", inserted ", for the period equal to 75 percent of the useful life of the project
not to exceed 20 years"; and added definition “Eole employee at the qualified business facility".

Amended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

Rewrote definitions "Ancillary infrastructure project”, "Bdoper", "Eligible revenue”, "Fiscal impact analysis",
"Infrastructure improvements in the public righftway", " 'Project area’ or 'redevelopment project area' ", "Project fi-
nancing gap", and " 'Redevelopment project' or 'project’' "; added definitometion district”, "Deep poverty pocket",
"Developer contributed capital”, "Disaster recovery project”, "Distressed municipality", "Eligibility period", " ‘Garden
State Growth Zone' or 'growth zone' ", "Highlands development credit receiving area @lopd®nt area”, "Low
income housing", "Major rail station", "Minimum environmental and sustainability standards", "Mcderatee hous-
ing", "Municipal Revitalization Index", "Project cost", "Qualified incubator facility”, "Qualified residential project",
'‘Qualifying economic redevelopment and growth grant incentive area' or 'incentive area' ", " 'Qualifying economic rede-
velopment and growth grant incentive area’ or 'incentive area' ", "SDA district", "SDA municipality", "Square feet", "
'Square feet ofrgpss leasable area' or 'gross leasable area' ", "Technology startup company", "Tourism destination pro-
ject", "Transit project”, "Urban transit hub", "Vacant commercial building", and "Vacant health facility project"; in defi-
nition "Applicant", inserted "athmay include a neprofit organization to which a developer has assigned its ability to
apply for a redevelopment incentive grant"; in definition "Redevelopment incentive grant agreement”, inserted a comma
following "Authority" and "development”, and inged "or a transit village"; and deleted definitions "Eligible project

costs", "Net profit margin”, " 'Qualifying economic redevelopment and growth grant incentive area’ or 'incentive area' ",
and "Soft costs".

Amended by R.2015 d.132, effective August 2015.
See: 47 N.J.R. 258(a), 47 N.J.R. 2178(b).

Deleted definition "Cash on cash yield"; rewrote definitions "Equity”, " 'Garden State Growth Zone' or 'growth
zone'", and "Project financing gap"; and in definition "Qualified residential project”, subdti2018" for "2015", and
inserted the last sentence.
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Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R. 134(a).

In definition "Developer”, inserted ", a municipal redeveloper, or Rutgers, the State University ofriseyt;Ja
definition "Eligibility period", substituted ", mixed use parking projects, or projects involving university infrastructure,
if the project receives" for "that receive"; in definition "Infrastructure improvements in the publiofiglzty”, subs-
tuted "the" for "such" preceding "structures," twice; added definitions "Mixed use parking project-paong com-
ponent", "Parking component", and "University infrastructure"; rewrote definition "Municipal redeveloper"; in defini-
tion " 'Qualifying eonomic redevelopment and growth grant incentive area’' or 'incentive area' ", rewrote paragraph 2ii;
in definition " 'Redevelopment project’ or 'project' ", deleted a comma following "owner", and inserted the first occur-
rence of ", but not be limited to,&nd in definition "SDA municipality”, substituted "situated" for "situate".
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N.J.A.C. 19:314.3 (2017)
8§ 19:314.3 Eligibility criteria

(a) In order to be eligible for a State or local incentive grant the following must apply:

1. The redevelapent project must be located in a qualifying economic redevelopment and growth grant incentive
area, provided, however, that a State incentive grant shall not be given for a project in an incentive area that qualifies as
such solely by virtue of being aafrsit village;

2. The developer must not have commenced any construction at the site of a proposed redevelopment project prior
to submitting an application, except as set forth in (a)2i or ii below. For purposes of this paragraph, construction shall
have ommenced if the project has received site plan approval and started site preparation or utility installation.

i. In the event construction has commenced on a proposed redevelopment project, the project may be eligible if the
Authority, at its sole discrein, determines that the project would not be completed otherwise; or

ii. In the event the project is to be undertaken in phases, a developer may apply for phases for which construction
has not yet commenced, subjectto N.J.A.C. 19:8(a)2;

3. For any $te incentive grant project consisting of newbnstructed residential units, the developer shall be re-
quired, pursuant to P.L. 2008, c. 46 (N.J.S.A. 52:320.9), to reserve at least 20 percent of the residential units con-
structed for occupancy by loar moderate income households, as those terms are defined in section 4 of P.L. 1985, c.
222 (N.J.S.A. 52:27E304), with affordability controls as required under the rules of the Council on Affordable Hous-
ing, unless the municipality in which the properyacated has received substantive certification from the council and
such a reservation is not required under the approved affordable housing plan, or the municipality has been given a
judgment of repose or a judgment of compliance by the court, anciseskrvation is not required under the approved
affordable housing plan;

4. A project financing gap exists; and

5. For a State incentive grant, except for a qualified residential project, a mixed use parking project, or a project
involving university infastructure, pursuant to a fiscal impact analysis, the overall public assistance provided to the pro-
ject will result in net benefits to the State.

HISTORY:
Amended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

Rewrote the introductory paragraph of (a); in (a)2ii, updated the N.J.A.C. reference; and rewrote (a)5.



Page50
N.J.A.C. 19:314.3

Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R. 134(a).

In (a)5, inserted "a mixed use parking project, or a prajeciving university infrastructure,".



Page51
N.J.A.C.19:314.4

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the New Jersey Office of Administrative Law

*** This file includes all Regulations adopted and published thrahgh**
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 4. ECONOMIC REDEVELOPMENT AND GROWTH PROGRAM

Go to the NewJersey Administrative Code Archive Directory
N.J.A.C. 19:314.4 (2017)
§ 19:314.4 Application submission requirements for State incentive grants

(a) A developer that submits an application to the Authority for a State incentive grant shalkioditia¢ applica-
tion whether it is also applying for a local incentive grant. In each instance where an applicant indicates that it is also
applying for a local incentive grant, the EDA shall forward a copy of the application to the municipality wherein th
redevelopment project is to be located so that the local incentive grant may be reviewed and approved by municipal or-
dinance. A developer or municipal redeveloper that submits an application for a local incentive grant shall indicate on
the application \Wwether it is also applying for a State incentive grant.

(b) A developer seeking a State incentive grant shall submit to the Authority the following information in its appli-
cation:

1. The name of the business;

. The contact information of the business;

. Prospective future address of the business (if different);

. The type of the business;

. Principal products and services and tkatiggt North American Industry Classification System number;
. The New Jersey tax identification number;

. The Federal taxientification number;

0 N O 0o A WDN

. An anticipated construction schedule;

9. Estimated project costs, including any State or local grant funding to the project, and proposed terms of financ-
ing, including projected internal rate of return on developer's contriloafgthl, net margin, return on investment, and
cash on cash yield;

10. Estimates of the revenue increment base and projection of the eligible revenues for the project, and the assump-
tions upon which those estimates are made;

11. For qualified residentiakpjects, a certification that it meets the requirements of N.J.A.C.-#9334)3;
12. Estimated costs to the municipality resulting from the project;

13. A written certification by the chief executive officer, or equivalent officer for North Americaatigres, stat-
ing:

i. That the business applying for the program is not in default with any other program administered by the State of
New Jersey; and
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ii. That he or she has reviewed the application information submitted and that the representatiorsidbetain
are accurate;

14. Disclosure of legal matters in accordance with the Authority debarment and disqualification rules at N.J.A.C.
19:302;

15. Submission of an application and fee for a tax clearance certificate pursuant to P.L. 2007, c. 101;

16. A list of all development subsidies, as defined by The Development Subsidy Job Goals Accountability Act, P.L.
2007, c. 200 (N.J.S.A. 52:3Bet seq.), that the applicant is requesting or receiving, the name of the granting body, the
value of each developmesubsidy, and the aggregate value of all development subsidies requested or received. Exam-
ples of development subsidies are tax benefits from programs authorized under P.L. 2004, c. 65; P.L. 1996, c. 26; and
P.L. 2002, c. 43;

17. The status of control tfie entire redevelopment project site, shown for each block and lot of the site as indi-
cated upon the local tax map;

18. A list and status of all required State and Federal government permits that have been issued for the redevelop-
ment project, or will beequired to be issued pending resolution of financing issues, as well as of all local planning and
zoning board approvals, that are required for the redevelopment project;

19. A description of how the project addresses the factors contained in  N.PRBE4 1/ (b);

20. A description of how the minimum environmental and sustainability standards are to be incorporated into the
proposed project including use of renewable energy, eredfigyent technology, and nerenewable resources in order
to reduce envonmental degradation and encourage Heargn cost reduction, as listed on the EDA website at
www.njeda.com;

21. A copy of a letter of support from the governing body of the municipality in which the proposed redevelopment
project or ancillary infrastruate project or infrastructure improvement in the rigfitvay is located; and

22. Any other necessary and relevant information as determined by the applicant or the Authority for a specific ap-
plication.

(c) Any developer shall be allowed to assign theilitglio apply for a State incentive grant to a Aamofit organi-
zation with a mission dedicated to attracting investment and completing development and redevelopment projects in a
Garden State Growth Zone. The Amofit organization may make an application behalf of a developer that meets
the requirements for the incentive grant, or a group ofqualifying developers, such that these will be considered a
unified project for the purposes of the incentives provided under this subchapter. In additeemformation required
pursuant to (b) above, the nprnofit organization shall be required to submit:

1. Evidence of the assignment to apply for the tax credit from the developer or the grougyaalifying develop-
ers;

2. The name of the negprofit organization;

3. The contact information of the ngmofit organization;
4. The New Jersey employer identification number;
5. The Federal employer identification number; and
6. The mission statement of the Aprofit organization.

(d) A developer who hadraady applied for an incentive grant award prior to September 18, 2013, the effective
date of P.L. 2013, c. 161, but who has not yet been approved for such grant, or has not executed an agreement with the
Authority, may proceed under that application @elsto amend such application or reapply for an incentive grant award
for the same project or any part thereof for the purpose of availing itself of any more favorable provisions established
pursuant to P.L. 2013, c. 161, except that projects with costzding $ 200,000,000 shall not be eligible for revised
percentage caps under subsection d. of section 19 of P.L. 2013, c. 161.

HISTORY:
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Amended by R.2012 d.118, effective June 18, 2012.
See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

Rewrote (b)13.

Amended l R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

Rewrote (b)9, (b)11, (b)20, and (b)21; in (b)19, updated the N.J.A.C. reference; and added (c) and (d).
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8 19:314.5 Fees

(a) A deeloper applying for benefits under this program shall submit gioreenonrefundable application fee of $
5,000, with payment in the form of a check, payable to the "New Jersey Economic Development Authority.”

(b) In addition to the application fee in) @bove, a developer shall pay to the Authority the full amount of direct
costs of an analysis by a third party retained by the Authority, if the Authority deems such retention to be necessary.

(c) For a qualified residential project, mixed use parkingegtoor project involving university infrastructure that
receives tax credits, a noafundable fee of .5 percent of the approved incentive grant or tax credit, not to exceed $
300,000, shall be charged by the Authority prior to the approval of theddit.dfor all other incentive grants, a ron
refundable fee of .5 percent of the approved incentive grant, not to exceed $ 500,000, shall be charged by the Authority
prior to the approval of the incentive grant. The fee shall be refunded if the Auth@#yndbapprove the incentive
grant or tax credit.

(d) For a qualified residential project, mixed use parking project, or project involving university infrastructure that
receives tax credits, a noafundable fee of .5 percent of the tax credit, not teesd 300,000, shall be charged upon
the receipt of the tax credit certificate. For all other incentive grants,-eefiemdable fee of .5 percent of the incentive
grant, not to exceed $ 500,000, shall be charged upon execution of the incentive gramtraigree

(e) For a qualified residential project, mixed use parking project, or project involving university infrastructure that
receives tax credits, a developer shall pay to the Authority an annual review fee, beginning the tax accounting or privi-
lege peridl in which the Authority accepts the certification that the business has met the capital qualifications, and for
the duration of the eligibility period. The annual review fee shall be paid to the Authority by the business at the time the
business submit$si annual report. The annual review fee shall be $ 2,500 per year.

(f) For a qualified residential project, mixed use parking project, or project involving university infrastructure that
receives tax credits, upon application for a tax credit transfeficate pursuantto N.J.A.C. 19:3110 or permission
to pledge a tax credit transfer certificate purchase agreement as collateral, a developer shall pay to the Authority a fee of
$ 5,000 and $ 2,500 for each additional request made annually.

(g) Upon apfication to pledge, assign, transfer, or sell any or all of its right, title, and interest in and to an incentive
agreement and in the incentive grants payable thereunder, a developer shall pay to the Authority a fee of $ 2,500.

(h) A nonrefundable fee o$ 5,000 shall be paid for each request for any administrative changes, additions, or
modifications; and a nerefundable fee of $ 25,000 shall be paid for any major changes, additions, or modifications,
such as those requiring extensive staff time anddapproval.
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(i) A non-refundable fee of $ 1,000 shall be paid for the firstsonth extension to the date by which evidence
must be submitted to demonstrate compliance with the conditions set forth in commitment letter pursuantto N.J.A.C.
19:31-4.8(a) and a nofrefundable fee of $ 2,500 shall be paid for the second extension to that date.

() A business seeking to terminate an existing incentive agreement in order to participate in an incentive agreement
authorized pursuant to P.L. 2013, c. 161, sbayl to the Authority an additional fee of $ 5,000 for terminations that do
not require extensive staff time and Board approval; and aefandable fee of $ 25,000 for terminations that require
extensive staff time or Board approval.

HISTORY:
New Rule R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).
Former N.J.A.C. 19:34.5, Financing gap and fiscal impact analysis, recodified to N.J.A.C.-#9531
Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R2031(a), 49 N.J.R. 134(a).

In (c) through (f), inserted ", mixed use parking project, or project involving university infrastructure,” throughout;
and in (f), substituted "$ 5,000 and $ 2,500 for each additional request made annually” for "$ 2,500".
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§ 19:314.6 Financing gap and fiscal impact analysis

(a) The Authority, in consultation with the State Treasurer, shall review the proposed project costs and evaluate and
validate the project financing gap estimated agtredeveloper applying for a State incentive grant, as follows:

1. The Authority will evaluate proposed project costs against reasonable costs as noticed on the EDA website at
www.njeda.com for the standard of review, which shall include, but not beditaiteonstruction, tenant fit out, con-
sultants, rental rates, rates of return and vacancy allowances. For a project involving university infrastructure, in validat-
ing the project financing gap, the Authority may rely on a certification of the Chief Fah&@iticer of the university
that, based on current university budget projections, a financing gap exists;

2. For a redevelopment project involving rehabilitation or improvement of an existing building(s), the costs of land
acquisition and rehabilitatioshall not exceed 100 percent of the replacement cost for new construction, exclusive of
any environmental remediation costs. When evaluating a redevelopment project involving rehabilitation or improve-
ment of existing building(s), if a developer spends ntbbam 100 percent of the total cost of acquisition of the build-
ing(s) on such rehabilitation or improvement, then the cost of acquisition shall be included in the eligible project costs.
With respect to the Authority's evaluation of a redevelopment prpigstiant to the requirements of N.J.A.C. 19:31
4.3(a)2i, a developer's future expenditures will have to be at least 100 percent of the project costs previously expended
as of its application date in order for the Authority to include the costs experndetbghe application date to be in-
cluded in the project costs;

3. For large, multphased projects that are built sequentially over time, the EDA shall only evaluate and validate
the project financing gap on phases of the project with funding commament

4. The project financing gap analysis shall include, but not be limited to, an evaluation of the project costs, amount
of capital sufficient to complete the project, proposed rental rates, vacancy rates, internal rate of return on developer's
contributel capital, and return on investment, or, in the Authority's sole discretion, in comparison to alternative financ-
ing structures for a comparable project available to the developer or its tenants; and

5. Except for final point of sale retail businesses,udirlg, but not limited to, retail, educational, hospital, or hotel
projects, the project financing gap will include the amount by which the total project cost exceeds the cost of a viable
alternative location for the owlf-State redevelopment project lretevent the business's chief executive officer, or
equivalent officer for North American operations, submits a certification indicating that the project is at risk of leaving
the State or not being located in the State and that the project would nobotfarrthe provision of the incentive
grant under the program. In the event that this certification by the business's chief executive officer, or equivalent of-
ficer, is found to be willfully false, the Authority may revoke any award of an incentive igrastentirety, which revo-
cation shall be in addition to any other criminal or civil penalties that the business and the officer may be subject to.
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(b) The Authority, in consultation with the State Treasurer, shall undertake the fiscal impact analgses toyn-
ing whether the overall public assistance provided to the proposed project, except with regard to a qualified residential
project, mixed use parking project, or project involving university infrastructure, will result in net positive economic
bendits equaling no less than 110 percent of the amount of grant assistance, to the State for a period not to exceed 20
years.

(c) In determining whether the project meets the net positive economic benefits analysis, the Authority's considera-
tion shall inclu@, but not be limited to, the State taxes paid directly by and generated indirectly by the developer, taxes
paid directly or generated indirectly by new or retained jobs, and peripheral economic growth caused by the project in-
cluding, without limitation, bth direct and indirect economic benefits and-financial community revitalization ob-
jectives, to be determined by the Authority in its sole discretion, including, but not limited to, objectives memorialized
in a municipal master plan or plan for an areaeed of redevelopment or rehabilitation, or the promotion of the use of
public transportation in the case of the ancillary infrastructure project portion of any transit project, provided that such
determination shall be limited to the net economic bienderived from the capital investment commenced after the
submission of an application to the Authority.

(d) For the calculation of new revenues in predominantly retail projects in the net positive economic benefits analy-
sis, the following weighting deria shall be used:

1. When a project is proximate to a neighboring state jurisdiction (that is, Pennsylvania, Delaware, New York) and
the project can demonstrate substantial increased incremental tax revenue to the State of New Jersey from other jurisdic-
tions through a marketing analysis provided by the developer, 100 percent of the projected incremental ongoing sales
tax revenue will be factored in the analysis;

2. When a project is a destination entertainment and retail facility (that is, a projelstoghtains unique retail
establishments, entertainment and/or sports venues) and the project can demonstrate substantial increased incremental
tax revenue to the State of New Jersey from other jurisdictions through a marketing analysis provided biofer deve
100 percent of the projected incremental ongoing sales tax revenue will be factored in the analysis;

3. For projects which are significantly retail in nature, but do not meet either (d)1 or 2 above:
i. Ongoing State sales tax revenue will be catedat O percent value;
ii. One-time construction related taxes will be calculated at 100 percent value; and

iii. Ongoing other tax revenues, for example, corporation business taxes and gross income taxes, will be calculated
at 66 percent value.

(e) The Sate Treasurer will approve or disapprove the redevelopment project costs, the financing gap, and the net
positive economic benefits.

HISTORY:
Amended by R.2012 d.118, effective June 18, 2012.
See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).
In (b), inserted "qualing 110 percent of the amount of grant assistance,".
Recodified from N.J.A.C. 19:34.5 and amended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

In the introductory paragraph of (a) and in (b), deleted "rddpueent” following "proposed"; in (a)2, deleted "eli-
gible" preceding the fourth occurrence of "project”; in (a)3, deleted "and" at the end; rewrote (a)4 and (c); added (a)5;
and in (b), inserted ", except with regard to a qualified residential projectthef N.J.A.C. 19:34.6, Approval of
application for State incentive grant, recodified to N.J.A.C. 12:31

Amended by R.2015 d.132, effective August 17, 2015.
See: 47 N.J.R. 258(a), 47 N.J.R. 2178(b).
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In (a)2, substituted the second and third ocewres of "100" for "50"; rewrote (a)4; and in (b), inserted "no less
than", and deleted "equal to 75 percent of the useful life of the project" following "period".

Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R. 134(a).

In (a)1, inserted the second sentence; and in (b), inserted ", mixed use parking project, or project involving univer-
sity infrastructure,".
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§ 19:314.7 Approval of application for State incentive grant

(a) The Authoity and the State Treasurer may, except in the case of a qualified residential project, mixed use parking
project, or project involving university infrastructure, approve an application only if they make a finding that the State
revenues to be realizedf the redevelopment project will be in excess of the amount necessary to reimburse the de-
veloper for the portion of the project financing gap allocable to the State incentive grant. This finding may be made by
an estimation based upon the professionajjuent of the Chief Executive Officer of the Authority and the State Treas-
urer.

(b) In deciding whether or not to recommend entering into a redevelopment incentive agreement, the Chief Execu-
tive Officer shall consider the following factors prior to approval

1. The economic feasibility of the redevelopment project;

2. The extent of economic and related social distress in the municipality and the area to be affected by the redevel-
opment project or the level of site specific distress to include dilapidateiticos, brownfields designation, environ-
mental contamination, pattern of vacancy, abandonment, or under utilization of the property, rate of foreclosures, or
other site conditions as determined by the Authority;

3. The degree to which the redevelopmenigut will advance State, regional and local development and planning
strategies;

4. The likelihood that the redevelopment project shall, upon completion, be capable of generating new tax revenue
in an amount in excess of the amount necessary to reimhergeveloper for project costs incurred as provided in the
redevelopment incentive grant agreement, provided, however, that any tax revenue generated by a redevelopment pro-
ject that is a disaster recovery project shall be considered new tax revenuétleyeame or more tax revenue was
generated at or on the site prior to the disaster;

5. The relationship of the redevelopment project to a comprehensive local development strategy, including other
major projects undertaken within the municipality;

6. Theneed of the redevelopment incentive grant agreement to the viability of the redevelopment project or the pro-
motion of the use of public transportation; and

7. The degree to which the redevelopment project enhances and promotes job creation and eoglopritedée
or the promotion of the use of public transportation.

(c) The decision whether or not to approve an application and enter into a redevelopment incentive grant is solely
within the discretion of the Authority and the State Treasurer, providedtiteyagree to enter into an agreement.
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(d) Except for a local redevelopment incentive grant agreement with a municipal redeveloper or with the developer
of a redevelopment project solely with respect to the cost of infrastructure improvements in theghtaif-way, in-
cluding any ancillary infrastructure project in the public righivay, in no event shall the base amount of the combined
reimbursements under the redevelopment incentive grant agreements with the State and municipality exceed 20 percent
of the total project cost, except in a Garden State Growth Zone, which shall not exceed 30 percent. The maximum
amount of any redevelopment incentive grant, including any increase in the amount of reimbursement under (e) below,
shall be equal to up to 3eercent of the total project cost, except for projects located in a Garden State Growth Zone, in
which case the maximum amount of any redevelopment incentive grant, including any increase in the amount of reim-
bursement under (e) below, shall be equal ttoug0 percent of the total project cost or mixed use parking projects, in
which case the maximum amount of any redevelopment incentive with respect to a mixed use parking project shall be
up to 100 percent of the total project costs allocable to themgackimponent of the project and shall be up to 40 per-
cent, including any increase in the amount of reimbursement under (e) below, of the total project cost allocable to the
nonparking component of the project.

(e) The Authority, pursuant to section 19R0f. 2013, c. 161 may increase the amount of the reimbursement under
the redevelopment incentive grant agreement with the State by up to 10 percent of the total project cost if the project is:

1. Located in a distressed municipality that lacks adequagsste nutritious food in the judgment of the Chief
Executive Officer of the Authority and will include either a supermarket or grocery store with a minimum of 15,000
square feet of selling space devoted to the sale of consumable products or a prefaslidtishment selling only
nutritious readyto-serve meals;

2. Located in a distressed municipality that lacks adequate access to health care and health services in the judgment
of the Chief Executive Officer of the Authority and will include a healtle @nd health services center with a mini-
mum of 10,000 square feet of space devoted to the provision of health care and health services;

3. Located in a distressed municipality that has a business located therein that is required to respond to a request fo
proposal to fulfill a contract with the Federal government as set forth in subsection d. of section 3 of P.L. 2011, c. 149
(N.J.S.A. 34:1B244);

4. A transit project;

5. A qualified residential project in which at least 10 percent of the residentislaneitonstructed as, and reserved
for, moderate income housing;

6. Located in a highlands development credit receiving area or redevelopment area,
7. Located in a Garden State Growth Zone;

8. A disaster recovery project;

9. An aviation project;

10. A touism destination project; or

11. A project involving the substantial rehabilitation or renovation of more than 51 percent of an existing structure
or structures.

HISTORY:
Recodified from N.J.A.C. 19:34.6 and amended by R.2015 d.014, effective Jar@r2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

Rewrote the section. Former N.J.A.C. 1981, State incentive grant agreement, recodified to N.J.A.C.-19:31
4.8.

Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R4(a).

In (a), inserted "mixed use parking project, or project involving university infrastructure,”; and in (d), rewrote the
second sentence.
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§ 19:314.8 State incentive grant agreement

(a) Except for qualified redential projects, mixed use parking projects, or projects involving university infrastruc-
ture, if the project receives tax credits, upon approval of the application by the Authority and the State Treasurer, the
Authority and the developer will execute ammitment letter providing information specific to the grant amount and
containing conditions that must be met prior to receiving the grant. Within one year following the date of approval, the
developer shall submit progress information indicating thatléveloper has financing, copies of all required State and
Federal government approvals and all local planning and zoning board approvals, and site control of and site plan ap-
proval for the redevelopment project. Unless otherwise determined by the Authdtstgole discretion, the Authori-
ty's approval of the tax credits shall expire if the progress information is not received by the Authority within one year
of the date of application approval. Upon a receipt of evidence from the developer that itthalsofthe redevelop-
ment project site and offers of financing, which may be conditioned upon execution of the grant agreement, and that it
has met any other conditions set forth in the commitment letter, the Authority and the State Treasurer m&y &nter in
State redevelopment incentive grant agreement with a developer for the reimbursement of incremental State revenues
directly realized from businesses operating on the redevelopment project premises.

(b) Except for qualified residential projects, mixgesk parking projects, or projects involving university infrastruc-
ture, if the project receives tax credits, the Chief Executive Officer of the Authority, in consultation with the State
Treasurer, shall negotiate the terms and conditions of any Statelogoheget incentive grant agreement. The State re-
development incentive grant agreement shall include, but not be limited to, the following terms and conditions as deter-
mined by the Authority:

1. The eligibility period, the maximum amount of project costntlagimum percentage reimbursement amount,
the maximum aggregate dollar amount of the incentive grant to be awarded the developer, the maximum annual per-
centage of reimbursement, the particular tax or taxes to be utilized from those listed in N.J.A-@.1®#), the or-
der in which multiple taxes will be applied to determine the incentive grant amount, and, for a project receiving an in-
centive grant in excess of $ 50 million, the amount of the negotiated repayment to the State, which may include, but not
be limited, to cash, equity, and warrants and shall be up to the amount of the maximum aggregate dollar amount of the
reimbursement. If the actual project costs are less than the project costs set forth in the application, the percentage reim-
bursement ammt will be based on the actual project costs. For the purposes of determining the amount and timing of
any repayment due for projects receiving an incentive grant in excess of $ 50 million, the Authority shall consider such
factors as the financial strure of the project, risk of the project, developer returns, magnitude of State support, as well
as the returns of various types of revenue generating projects, that is, retail, commercial, and/or hotel. If the groject doe
not produce the anticipated amowifiincremental taxes in a given year, the developer shall only receive the approved
percentage of actual tax revenue created. No portion of revenues pledged pursuant to P.L. 2013, c. 161 shall be subject
to withholding or retainage for adjustment, in thent the developer or taxpayer waives its rights to claim a refund
thereof in the grant agreement;
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2. All payments shall be made annually and subject to annual appropriation and availability of funds;

3. In the absence of extenuating circumstancesgih®ursement schedule, which will indicate the annual percent-
age amount of reimbursement provided that it not exceed:

i. Seventyfive percent of the annual incremental State revenues; or
ii. Eighty-five percent of the projected annual incremental reveimuassarden State Growth Zone.

4. Representations that the developer is in good standing, that the project complies with all applicable law, and spe-
cifically, that the project will comply with the Authority's prevailing wage requirements P.L. 2007, (N24S.A.
34:1B-5.1) and affirmative action requirements P.L. 1979, c. 303 (N.J.S.A. &l4)Band the project does not and will
not violate any environmental law;

5. The frequency of payments and eligibility period, which shall not exceed 20 yeang, @hith that tax credit
shall be granted;

6. Description of the occupancy permit or other event evidencing project completion that begins the eligibility pe-
riod and whether the project will be undertaken in phases;

7. The requirement that the developdursit, prior to the first disbursement of funds under the agreement, satisfac-
tory evidence of actual project costs, as certified by a certified public accountant, evidence of a temporary certificate of
occupancy, or other event evidencing project complédtiahbegins the eligibility period indicated in the incentive
agreement, and, if applicable, evidence that the municipality is in substantial compliance with the requirements under
N.J.A.C. 19:334.3(a)3. In the event the project cost or square foothtfegroject are reduced below the amount of
project cost or square footage of the project in the approval of the incentive grant, the Authority may reevaluate the fis-
cal impact analysis and financing gap analysis and reduce the size of the grant glggordin

8. Annual financial statements, as certified by a certified public accountant and accompanied by an unqualified
opinion, reporting the project's financial performance against established milestones for calculating any necessary re-
payments pursuant {b)1 above;

9. Representations that the developer will comply with the green building standards pursuantto N.J.A.C. 19:31
4.4(b)20;

10. To the extent the taxes of such businesses are to be reimbursed, covenant that the developer will notify all busi-
nesse operating on the redevelopment project premises that certain incremental taxes are to be reimbursed under the
agreement. The developer shall also covenant that the developer shall obtain information about such businesses as is
necessary for the Statedscertain the incremental tax revenue. Such information may include, but not be limited to,
name, address, taxpayer identification number, change in business ownership and any other information that may be
required by the State. The developer shall alkon@eledge that the State will not provide to the developer information
about individual taxes paid by businesses located at the redevelopment project;

11. Acknowledgement that if the developer has entered into a Brownfield Reimbursement Agreemengder the r
velopment project premises, to the extent that the same eligible revenues are identified in both the Brownfields Reim-
bursement Agreement and the incentive grant, then the incentive grant will not commence until the reimbursement has
terminated or otherise as subject to review of the Division of Taxation;

12. Indemnification and insurance requirements;
13. Events, if any, that would trigger forfeiture of the grant;
14. Default and remedies;

15. Reporting requirements, as required pursuant to N.J.S2/[3289f, and other reporting requirements that
may be required by law or agreement, such as an annual report and an annual tax clearance certificate issued by the Di-
vision of Taxation pursuant to P.L. 2007, c. 200 (N.J.S.A. 52:88seq.);

16. Requiremet to demonstrate that the project continues to be eligible for any increase of reimbursement pursuant
to N.J.A.C. 19:34.7(e); and



Page63

17. To the extent the project consists of neagdystructed residential units, the approval letter will require that the
project will be monitored for purposes of N.J.A.C. 19433 in order to maintain the affordable units for the term of
the grant by an administrative agent as defined in N.J.A.C-Z880

(c) Agreement that a fee of $ 5,000 annually will be paid t®ikission of Taxation and all other administrative
costs associated with the incentive grant shall be assessed to the developer and retained by the State Treasurer from the
annual incentive grant payments.

HISTORY:
Recodified from N.J.A.C. 19:34.7 andamended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

Rewrote the section. Former N.J.A.C. 1988, Incremental revenue sources, recodified to N.J.A.C. 419:31
4.10.

Amended by R.2015 d.132, effective August 2015.
See: 47 N.J.R. 258(a), 47 N.J.R. 2178(b).

Rewrote (a); in the introductory paragraph of (b), inserted the first occurrence of "grant”; in (b)15, deleted "and"
from the end; in (b)16, substituted "; and" for a period; and added (b)17.

Amended by R.202.d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R. 134(a).

In (a) and the introductory paragraph of (b), substituted ", mixed use parking projects, or projects involving univer-
sity infrastructure, if the project receives", for "that iee&
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§ 19:314.9 Tax credits for qualified residential projects, mixed use parking projects, or projects involving university
infrastructure

(a) In the case of a qualified residential project, mixed use parkinggbroy project involving university infrastruc-
ture, if the Authority determines that the estimated amount of incremental revenues pledged towards the State portion of
an incentive grant is inadequate to fully fund the amount of the State portion afenéve grant, then in lieu of an
incentive grant based on such incremental revenue, the developer shall be awarded tax credits equal to the full amount
of the incentive grant, which shall be taken over ad#r period, at the rate of oti€th of the totkamount for each tax
accounting or privilege period of the developer. For (a)l through 4 below, not more than $ 40,000,000 of credits shall
be awarded to any qualified residential project in a deep poverty pocket or distressed municipality and nanrfiore th
20,000,000 of credits shall be awarded to any other qualified residential project. The value of all credits approved by the
Authority pursuant to this subsection shall not exceed $ 628,000,000, of which:

1. $ 250,000,000 shall be restricted to quadifresidential projects within Atlantic, Burlington, Camden, Cape
May, Cumberland, Gloucester, Ocean, and Salem counties, of which, $ 175,000,000 of the credits shall be restricted to
qualified residential projects located in a Garden State Growth Zoatetbwithin the aforementioned counties and
mixed use parking projects located in a Garden State Growth Zone or urban transit hub located within the aforemen-
tioned counties; and $ 75,000,000 of credits shall be restricted to qualified residential projaatgcipalities with a
2007 Municipal Revitalization Index of 400 or higher as of the date of enactment of the New Jersey Economic Oppor-
tunity Act of 2013, P.L. 2013, c. 161;

2. $ 250,000,000 shall be restricted to the following categories of projects:

i. Qualified residential projects located in urban transit hubs that are commuter rail in nature that otherwise do not
qualify under (a)1 above;

ii. Qualified residential projects located in Garden State Growth Zones that do not qualify under (a)1 above;

iii. Mixed use parking projects located in urban transit hubs or Garden State Growth Zones that do not qualify un-
der (a)l above, provided however, an urban transit hub shall be allocated no more than $ 25,000,000 for mixed use
parking projects and $ 25,0000 of credits shall be restricted to mixed use parking projects in Garden State Growth
Zones that have a population in excess of 125,000 and do not qualify under (a)1 above;

iv. Qualified residential projects that are disaster recovery projects that mhelovnot qualify under (a)1 above;
or

v. Qualified residential projects in SDA municipalities located in Hudson County that were awarded State Aid in
State Fiscal Year 2013 through the Transitional Aid to Localities program and otherwise do not qdalif(a)l
above;
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3. $ 87,000,000 shall be restricted to the following categories of projects: qualified residential projects located in
distressed municipalities, deep poverty pockets, highlands development credit receiving areas or redevelopment areas,
otherwise not qualifying pursuant to (a)1 or 2 above; and mixed use parking projects that do not qualify under (a)1 and
2 above and which are used by an independent institution of higher education, a school of medicine, a nonprofit hospital
system, or any aubination thereof; provided, however, that $ 20,000,000 of the $ 87,000,000 shall be allocated to
mixed use parking projects that do not qualify under (a)l or 2 above;

4. $ 16,000,000 shall be restricted to qualified residential projects that are loghtachvqualifying economic
redevelopment and growth grant incentive area otherwise not qualifying under (a)1, 2, or 3 above; and

5. $ 25,000,000 shall be restricted to projects involving university infrastructure.

(b) In developing a recommendation foloahting tax credits to qualified residential projects, mixed use parking
projects, or projects involving university infrastructure, the Chief Executive Officer of the Authority shall take into ac-
count, together with the factors set forth at N.J.A.C. 1:4:3(b):

1. An evaluation of the developer's pro forma analysis;
2. Input from the municipality in which the project is located,;
3. Whether the project furthers specific State or municipal planning and development objectives, or both;

4. Whether the prog furthers a public purpose, such as catalyzing urban development or maximizing the value of
vacant, dilapidated, outmoded, governmewned, or underutilized property or both; and

5. Whether the project contributes to the recovery of areas affectepbys&um Sandy.

(c) Upon receipt of a recommendation from the Authority staff on the qualified residential facility, mixed use park-
ing project, or project involving university infrastructure application, the Board shall determine whether or not to ap-
provethe application, the maximum amount of tax credits and the maximum percentage amount of allowed tax credits
for its capital investment in a qualified residential project, mixed use parking project, or project involving university
infrastructure, and promigtnotify the applicant and the Director of the Division of Taxation of the determination. The
Board's award of the credits will be subject to conditions subsequent that must be met in order to retain the credits, in-
cluding the same financial and relatethlysis, the same term of the grant, and same mechanism for administering the
credits as if such credits had been awarded to the developer pursuant to section 35 of P.L. 2009, c. 90 (N.J:S.A. 34:1B
209.3). An approval letter setting forth the conditionssaguent will be sent to the applicant. Such conditions shall
include, but not be limited to, the requirement that the project complies with the Authority's prevailing wage require-
ments, P.L. 2007, c. 245 (N.J.S.A. 34:8R) and affirmative action requireents, P.L. 1979, c. 303 (N.J.S.A. 34:1B
5.4), that the project does not violate any environmental law requirements, and the requirement that the minimum envi-
ronmental and sustainability standards, are incorporated into the proposed project includsegothenewable en-
ergy, energyefficient technology, and nerenewable resources in order to reduce environmental degradation and en-
courage longerm cost reduction.

1. If the application is approved, the project approval is subject to the terms anibosrafithe approval letter,
and any benefits under the program are subject to the completion of the project and satisfaction of the capital investment
required for the tax credits. The approval letter will require that the qualified residential prdijéet mnitored for
purposes of N.J.A.C. 19:34.3 in order to maintain the affordable units for the term of the grant by an administrative
agent as defined in N.J.A.C. 5:26.2.

2. In the approval letter to the developer, the Authority shall set dgatlich its approval will expire.

(d) Within one year following the date of Board approval by the Authority, each approved developer of a qualified
residential facility, mixed use parking project, or project involving university infrastructure, ifefecphas been ap-
proved for tax credits shall submit progress information indicating that the developer has site plan approval, financing
for, and site control of the qualified business facility, qualified residential project, mixed use parking preeseair
involving university infrastructure. Unless otherwise determined by the Authority in its sole discretion, the Authority's
approval of the tax credits shall expire if the progress information is not received by the Authority within one year of the
date of application approval.

(e) No later than July 28, 2019, each approved developer of a qualified residential facility that has been approved
for tax credits after September 18, 2013, the effective date of P.L. 2013, c. 161 shall submit evidestp ofaat
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certificate of occupancy. The developer of a mixed use parking project or project involving university infrastructure
seeking an award of credits towards the funding of its incentive grant agreement pursuant to (a)3 above and if approved
after Jamary 11, 2016, the effective date of P.L. 2015, c. 217, shall submit a temporary certificate of occupancy no later
than July 28, 2021.

() Upon completion of the capital investment and receipt of the occupancy permit or other event evidencing project
compktion indicated in the approval letter, the developer shall submit a certification of an independent certified public
accountant, which may be made pursuant to an "agreed upon procedures" letter acceptable to the Authority evidencing
that the developer hastisfied the conditions relating to the capital investment requirements.

1. Once accepted by the Authority, the certification with respect to the capital investment shall define the amount of
the tax credits and shall not be increased regardless ofoa@dicapital investment in the qualified residential facility,
mixed use parking project, or project involving university infrastructure, and in no event will the amount of tax credits
exceed the maximum percentage amount of allowed tax credits appsotreiBoard for the developer's capital invest-
ment in a qualified residential project, a mixed use parking project, or a project involving university infrastructure.

2. The certification under this subsection shall be submitted to the Authority no &tek2tmonths after the sub-
mission to the Authority of a temporary certificate of occupancy.

(g) Once the Authority accepts the certification of the developer that it has satisfied the capital investment require-
ments of the program, and the Authority detieies that other necessary conditions have been met, the Authority shall
notify the developer and notify the Director of the Division of Taxation, and the business shall receive its tax credit cer-
tificate. The use of the tax credit certificate shall beexttip the receipt of an annual letter of compliance.

(h) After notification, either the developer, the owner of the project, or a tax credit transferee shall furnish to the
Authority an annual report in a format as may be determined by the Authorityy sliedl contain the following infor-
mation:

1. A certification indicating whether or not the party submitting the report is aware of any condition, event, or act
that would cause the business not to be in compliance with the approval, the Act, or traptibch

2. Documentary evidence that a deed restriction has been recorded against each residential component of the quali-
fied residential project. The deed restriction shall require that all residential units remain residential units uigiil the el
bility period has expired;

3. Evidence that the residential units of the qualified residential project are not being usedrésidemtial pur-
poses. Such evidence may include, but is not restricted to, rental receipts, municipal records, and/or a céxgification
MAI appraiser or governmental official;

4. Evidence that the parking component of the mixed use parking project is not being usegagingrcompo-
nent; and

5. Additional reporting requirements as may be contained in the tax credit certificate.

(i) Failure to submit a copy of the annual report, or submission of the annual report without the information re-
quired in (g) above, will result in forfeiture of any annual tax credits to be received by the developer or tax credit holder
unless the Authoritgdetermines that there are extenuating circumstances excusing the developer or tax credit transferee
from the timely filing required. The Authority reserves the right to audit any of the representations made and documents
submitted in the annual report.

(i) Annually, upon satisfactory review of all information submitted, the Authority will issue a letter of compliance.
No tax credit certificate will be valid without the letter of compliance issued for the relevant tax privilege period. The
letter of compliace will indicate whether the developer or the tax credit holder may take all or a portion of the credits
allocable to the tax privilege period.

(k) The tax credit certificate shall set forth the following terms:
1. The starting date of the tax period &nel commitment duration;
2. The amount of the tax credits;

3. Arequirement that any use of the tax certificate be accompanied by a letter of compliance;
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4. In the event that the Board has approved an application for a business using one or moreraffilideso sat-
isfy the capital investment requirements of the program, a schedule setting forth the eligible affiliates and a requirement
by the business to notify the Authority at least seven days prior to the date of filing relating to each taingozount
privilege period of the proposed allocation of tax credits by the business;

5. Events that would trigger reduction and forfeiture of tax credit amounts; and

6. Reporting requirements and the requirement for an annual tax clearance certificateyishaddlivision of Tax-
ation pursuant to P.L. 2007, c. 200.

HISTORY:
New Rule, R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).
Former N.J.A.C. 19:34.9, Pledge and assignment of grant amount, recodified to N.1&.&L:4.11.
Amended by R.2015 d.132, effective August 17, 2015.
See: 47 N.J.R. 258(a), 47 N.J.R. 2178(b).
Rewrote the introductory paragraph of (c), (c)1, and (e).
Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R. 134(a

Section was "Tax credits for qualified residential projects”. Rewrote the section.
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§ 19:314.10 Incremental revenue sources

(a) Except for projects receiving an increase in the amount of reimbursement undarC.NL9:314.7(b)4, in ac-
cordance with a State redevelopment incentive grant agreement beginning upon the receipt of occupancy permits for
any portion of the redevelopment project or upon such other event evidencing project completion as set fonth in the i
centive grant agreement, the State Treasurer will pay to the developer up to an average of 75 percent of the projected
annual incremental revenues, or an average of 85 percent of the projected annual incremental revenues in a Garden State
Growth Zone, diectly realized from businesses operating on or at the site of the redevelopment project from the follow-
ing taxes:

1. The Corporation Business Tax Act (1945), P.L. 1945, c. 162 (N.J.S.A. 54:808eq.);
2. The tax imposed on marine insurance companiesipot to N.J.S.A. 54:16 et seq.;
3. The tax imposed on insurers generally, pursuant to P.L. 1945, c. 132 (N.J.S.A-54184q.);

4. The public utility franchise tax, public utilities gross receipts tax and public utility excise tax imposed on sewer-
age and water corporations pursuant to P.L. 1940, c. 5 (N.J.S.A. 5486seq.);

5. The tariffs and charges imposed by electric, natural gas, telecommunications, water and sewage utilities, and ca-
ble television companies under the jurisdiction of tleevNersey Board of Public Utilities, or comparable entity, except
for those tariffs, fees, or taxes related to societal benefits charges assessed pursuant to section 12 of P.L. 1999, c. 23
(N.J.S.A. 48:360), any charges paid for compliance with the Glaatrming Response Act, P.L. 2007, c. 112
(N.J.S.A. 26:2C37 et seq.), transitional energy facility assessment unit taxes paid pursuant to section 67 of P.L. 1997, c.
162 (N.J.S.A. 48:221.34), and the sales and use taxes on public utility and cableitalesasvices and commodities;

6. The tax derived from net profits from business, a distributive share of partnership income, or a pro rata share of S
corporation income under the New Jersey Gross Income Tax Act, N.J.S.A-B4A3kq.;

7. The tax deriveffom a business at the site of a redevelopment project that is required to collect the tax pursuant
to the Sales and Use Tax Act, P.L. 1966, c. 30 (N.J.S.A. 5413seq.);

8. The tax imposed pursuant to P.L. 1966, c. 30 (N.J.S.A. 5413Bseq.) frm the purchase of furniture, fixtures,
and equipment, or materials for the remediation of, or the construction of new structures at the site of a redevelopment
project. For the purpose of computing the sales and use tax on the purchase of materiaisersedifdion, construc-
tion of new structures, or the construction of new residences at the site of the project, it shall be presumed by the Direc-
tor of the Division of Taxation, in lieu of an exact accounting from the developer, suppliers, contrabtwstragtors,
and other parties connected with the project, that the tax equals one percent of the developer's contract price for such
remediation or construction or such other percentage, not to exceed three percent, that may be agreed to by the director
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upon the presentation of clear and convincing evidence that the tax on materials is greater than one percent of the con-
tract price for the remediation or construction;

9. The hotel and motel occupancy fee imposed pursuant to section 1 of P.L. 2003N\cJI.A. 54:32B1); or

10. The portion of the fee imposed pursuant to section 3 of P.L. 1968, c. 49 (N.J.S.A7 ¥éettved from the
sale of real property at the site of the redevelopment project and paid to the State Treasurer for use by taeiState, th
not credited to the "Shore Protection Fund" or the "Neighborhood Preservation Nonlapsing Revolving Fund” ("New
Jersey Affordable Housing Trust Fund") pursuant to section 4 of P.L. 1968, c. 49 (N.J.S.A8}6:15

(b) The Director of the Division of Bation may retain up to 20 percent of certain State incremental tax revenues,
such as the corporate business tax and sales and use tax, for adjustment as necessary, which shall be returned to the de-
veloper after such time as the statute of limitationselxagred for the specific tax withheld. No portion of revenues
pledged pursuant to P.L. 2013, c. 161 shall be subject to withholding or retainage for adjustment, in the event the devel-
oper or taxpayer waives its rights to claim a refund thereof in the ggae¢ment.

(c) Incremental revenue shall be calculated as the difference between the amount collected in any fiscal year from
any eligible revenue source included in the State incentive grant agreement, less the revenue increment base for that
eligible revenue.

HISTORY:
Recodified from N.J.A.C. 19:34.8 and amended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

Rewrote the section. Former N.J.A.C. 19810, Affirmative action and prevailing wage, recodified t
N.J.A.C. 19:314.12.
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§ 19:314.11 Pledge, assignment, transfer, or sale of grant amount

(a) A developer may, upon notice to and consent of the Authority and the State Treasurer, which consent shall not be
unreasaably withheld, pledge, assign, transfer, or sell any or all of its right, title, and interest in and to such agreements
and in the incentive grants payable thereunder, and the right to receive same, along with the rights and remedies pro-
vided to the develper under such agreement. Any such assignment shall be an absolute assignment for all purposes,
including the Federal bankruptcy code. Any pledge of incentive grants made by the developer shall be valid and binding
from the time when the pledge is madel &ifed in the records of the Authority. The incentive grants so pledged and
thereafter received by the developer shall immediately be subject to the lien of the pledge without any physical delivery
thereof or further act, and the lien of any pledge dfwlalid and binding as against all parties having claims of any
kind in tort, contract, or otherwise against the developer irrespective of whether the parties have notice thereof. Neither
the redevelopment incentive grant agreement nor any other instrbgnesich a pledge under this section is created
need be filed or recorded except with the Authority.

(b) A developer may apply to the Director of the Division of Taxation and the Chief Executive Officer of the Au-
thority for a tax credit transfer certifite, if the developer is awarded a tax credit pursuantto N.J.A.C-483t
4.9, covering one or more years, in lieu of the developer being allowed any amount of the credit against the tax liability
of the developer. The tax credit transfer certiicatpon receipt thereof by the developer from the Director and the
Chief Executive Officer of the Authority, may be sold or assigned, in full or in part, in an amount not less than $ 25,000
of tax credits to any other person that may have a tax liabilityyant to section 5 of P.L. 1945, c. 162 (N.J.S.A.
54:10A5), sections 2 and 3 of P.L. 1945, c. 132 (N.J.S.A. 54:28#d 3), section 1 of P.L. 1950, c. 231 (N.J.S.A.
17:3215), or N.J.S.A. 17B:23. The certificate provided to the developer shall ineladgtatement waiving the devel-
oper's right to claim that amount of the credit against the taxes that the developer has elected to sell or assign. The sale
or assignment of any amount of a tax credit transfer certificate allowed under this subsectiwot sleedixchanged for
consideration received by the developer of less than 75 percent of the transferred credit amount before considering any
further discounting to present value which may be permitted. Any amount of a tax credit transfer certifichyeaused
purchaser or assignee against a tax liability shall be subject to the same limitations and conditions that apply to the use
of the credit by the developer who originally applied for and was allowed the credit.

HISTORY:
Recodified from N.J.A.C. 181-4.9 and amended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).
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Section was "Pledge and assignment of grant amount". Inserted designation (a); in (a), substituted ", assign, trans-
fer, or sell any or all of its rightitle," for "and assign as security for any loan or bond any or all of its right, title"; and
added (b). Former N.J.A.C. 19:3111, Severability, recodified to N.J.A.C. 19:3114.

Amended by R.2015 d.132, effective August 17, 2015.
See: 47 N.J.R. &a), 47 N.J.R. 2178(b).

In (b), substituted "or 4.9" for "(d)", "$ 25,000" for "100,000", and "before considering any further discounting to
present value which may be permitted” for ", as determined at present value", and deleted ", provided thafeme tra

consisting of any remainder that is less than $ 100,000 may be made in each tax period in an amount less than $
100,000," following "credits".
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N.J.A.C. 19:314.12 (2017)

§ 19:314.12 Affirmative action and prevailing wage

The Authority'saffirmative action requirements P.L. 1979, c. 203 (N.J.S.A. 3&1B and prevailing wage require-
ments P.L. 2007, c. 245 (N.J.S.A. 34:5R) will apply to State incentive grant projects undertaken in connection with
financial assistance received undex Economic Redevelopment and Growth Program; and, for a State incentive grant
solely for infrastructure improvements in the public rightvay or any ancillary infrastructure project, regardless of
whether the work or improvements are part of a largdgvelopment project, only to the work relating to the infrastruc-
ture improvements in the public rigbf-way or the ancillary infrastructure project for which the incentive grant is is-

sued.

HISTORY:
Recodified from N.J.A.C. 19:34.10 and amended byZ15 d.014, effective January 20, 2015.

See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

Rewrote the section.
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§ 19:314.13 Appeals

(a) The Board's action on applications shall be effective 10 business days after the Gonareipt of the minutes,
provided neither an early approval nor veto has been issued.

(b) An applicant may appeal the Board's action by submitting in writing to the Authority, within 20 calendar days
from the date of the Board's action, an explanat®todow the applicant has met the program criteria. Such appeals
are not contested cases subject to the requirements of the Administrative Procedure Act, N.J.S.A. &2sk4Band
the Uniform Administrative Procedure Rules, N.J.A.C. 1:1.

(c) Appealshat are timely submitted shall be handled by the Authority as follows:

1. The Chief Executive Officer shall designate an employee of the Authority to serve as a hearing officer for the
appeal and to make a recommendation on the merits of the appeaBtmatide The hearing officer shall perform a re-
view of the written record and may require afpgrson hearing. The hearing officer has sole discretion to determine if
an inperson hearing is necessary to reach an informed decision on the appeal. TheyAuthodonsider new evi-
dence or information that would demonstrate that the applicant meets all of the application criteria.

2. Following completion of the record review and/ocpigrson hearing, as applicable, the hearing officer shall issue
a written reprt to the Board containing his or her finding(s) and recommendation(s) on the merits of the appeal. The
hearing officer's report shall be advisory in nature. The Chief Executive Officer, or equivalent officer, of the Authority
may also include a recommeatibn to the written report of the hearing officer. The applicant shall receive a copy of the
written report of the hearing officer, which shall include the recommendation of the Chief Executive Officer, if any, and
shall have the opportunity to file wiéth comments and exceptions to the hearing officer's report within five business
days from receipt of such report.

3. The Board shall consider the hearing officer's report, the recommendation of the Chief Executive Officer, or
equivalent officer, if any, ahany written comments and exceptions timely submitted by the applicant. Based on that
review, the Board shall issue a final decision on the appeal.

4. Final decisions rendered by the Board shall be appealable to the Superior Court, Appellate Digistamdin
ance with the Rules Governing the Courts of the State of New Jersey.

HISTORY:
New Rule, R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).
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§ 19:314.14 Severability

If any setion, subsection, provision, clause, or portion of this subchapter is adjudged to be unconstitutional or inva-
lid by a court of competent jurisdiction, the remaining portions of this subchapter shall not be affected thereby.

HISTORY:
Recodified from NI.A.C. 19:314.11 by R.2015 d.014, effective January 20, 2015.

See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).
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§ 19:316.1 Applicability and scope

The New Jersey Economic Development Authority is promulgating these ruleplémrient the Main Street Busi-
ness Assistance Program Act, P.L. 2008, c. 117 (the "Act"). The Act established the Main Street Business Assistance
Program to provide guarantees and loans to small andimecbusinesses and ffot-profit organizations on aexpe-
dited basis to stimulate the economy.

HISTORY:
Amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).
Deleted "for a period not to exceed two years from the date of enactment” following "basis".
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§ 19:316.2 Terms of financial assistance
(a) Under the Main Street Business Assistance Program, the Authority may provide direct loan, loan participation

and/or guarantee products and line of credit guarantee products.

1. For the diect loan and loan participation product, the maximum amount will be $ 1 million per total transaction
for fixed assets and $ 750,000 per transaction for working capital, not to exceed 25 percent of total transaction;

2. For the loan guarantee product, th@ximum guarantee will be $ 2 million per transaction for fixed assets and $
1.5 million per transaction for working capital, not to exceed 50 percent of total transaction; and

3. For the line of credit product, the maximum amount will be $ 500,000, eatted 50 percent of the total trans-
action.

(b) The combination of direct loan, loan participation, loan guarantee and line of credit guarantee shall not exceed
the lesser of $ 2 million or 50 percent of total bank commitment.

(c) The Authority shall prade public notice of the rate of interest to be charged for the Main Street Business As-
sistance Program as authorized by the Members through, among other methods, listing on the agency's website at
www.njeda.com.

(d) For purposes of (a)1 and 2 above, grentshall not exceed five years; and for (a)3 above, the term shall be up
to two years based on the term of bank line of credit.

HISTORY:
Amended by R.2012 d.101, effective May 21, 2012.
See: 44 N.J.R. 433(a), 44 N.J.R. 1644(a).
In (a)3, substituted "$00,000" for "$ 250,000".
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§ 19:316.3 Eligibility criteria

(a) Under the Main Street Business Assistance Program, preference for assistance will be given to:
1. A business which has operated continuously for at leaswthgears preceding the filing of an application; and
2. A project which may:
i. Maintain employment;
ii. Create or maintain tax ratables;
ii. Be located in an economically distressed area; or

iv. Represent an important economic sector of the State.
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N.JA.C. 19:316.4 (2017)

§ 19:316.4 Application requirements

(a) A business seeking to participate in the direct loan, loan participation and guarantee and line of credit products
shall comply with the Authority's application procedures as set forthid.A.C. 19:312.3.

(b) Authority staff will undertake the evaluation process set forth at N.J.A.C.-293The Chief Executive Of-
ficer shall review and may approve applications, which will be processed in the order in which completed applications

are received.
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§ 19:316.5 Affirmative action and prevailing wage

The Authority's affirmative action requirements P.L. 1979, c. 203 (N.J.S.A. &l4)Bnd prevailing wage require-
ments P.L. 2007, c. 245 (N.J.S.A. 34:BR) will apply to projects undertaken in connection with financial assistance
received under the Main Street Business Assistance Program.
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N.J.A.C. 19:317.1 (2017)

§ 19:317.1 Applicability and scope

The rules in this subchapter are promulgated by the Nesgyl&conomic Development Authority to implement
"The New Jersey Local Development Financing Fund Act” (P.L. 1983, c. 190). This Act established the Local Devel-
opment Financing Fund, a special depository fund for the purpose of providing financial esgistegrtain commer-
cial and industrial projects in certain municipalities who sponsor these projects.
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8§ 19:317.2. Definitions

The following words and terms, when used in this subchapter, shall have the following meatgagshe context
clearly indicates otherwise:

"Act" means the New Jersey Local Development Financing Fund Act (P.L. 1983, ¢.190) as amended and supple-
mented.

"Eligible project” means a project which has been approved by the Authority to receive fiaasigtdnce from
the Local Development Financing Fund.

"Eligible project costs" means the costs of planning, developing, executing and making operative, an industrial or

commercial redevelopment project. Eligible project costs include:

1. The cost of puhasing, leasing, condemning, or otherwise acquiring land or other property, or an interest therein,
in the designated project area or as necessary for aofiglely or other easement to or from the project area;

2. The cost incurred for, or in conniect with, or incidental to, acquiring and managing the land, property or inter-
est;

3. The cost incurred for, or in connection with, the relocating and moving of persons displaced by acquisition;

4. The cost of development or redevelopment, including:

i. The comprehensive renovation or rehabilitation of the land, property or interest;

ii. The cost of equipment and fixtures which are part of the real estate, and the cost of production machinery and
equipment necessary for the operation of thegutoj

iii. The cost of energy conservation improvements designed to encourage the efficient use of energy resources, in-
cluding renewable and alternative energy resources and cogenerating facilities; and

iv. The disposition of land or other property these purposes.

5. The cost of demolishing, removing, relocating, renovating, altering, constructing, reconstructing, installing or re-
pairing any land or any building, street, highway, alley, utility, service or other structure or improvement;

6. The cost of acquisition, construction, reconstruction, rehabilitation or installation of public facilities and improve-
ments necessary to the project; and

7. The cost incurred or incidental cost including, but not limited to:

i. Administrative, apprae and economic analysis;

ii. Engineering service;

iii. Planning service;

iv. Design service;

v. Architectural service;

vi. Surveying service; and

vii. Other professional service.



Page82
N.J.A.C. 19:3%17.2

"Financial assistance" means, but is not limited to, lol@as guarantees, grants, secondary mortgages, and equity
participation provided by the fund.

"Fund" means the Local Development Financing Fund.

"Municipality" means a New Jersey municipality qualifying for aid pursuant to the State formula for State aid
municipalities (see N.J.S.A. 52:27178) for services and to offset property taxes.

"Project" means an industrial or commercial enterprise within a municipality that would not be undertaken in its
intended scope but for the assistance provided for uhdekct and these rules.

"Sponsor" means the governing body of a municipality or, with the approval of the government of the municipality,
a local development corporation, community development corporation, municipal port authority (established pursuant t
N.J.S.A. 40:68A29), or governing body of a county, or, with the approval of the government of a county, a county de-
velopment corporation or other public entity designated by the Authority as a sponsor.

HISTORY:

Amended by R.2005 d.274, effaai August 15, 2005.
See: 37 New Jersey Register 1714(a), 37 New Jersey Register 3058(a).

In "Sponsor” definition, added "(established pursuant to N.J.S.A. 4e288Aand deleted "(see N.J.S.A. 40:68A
29)".



Page83

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the New Jersey Office of Administrative Law

*** This file includes all Regulations adopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 7. LOCAL DEVELOPMENT FINANCING FUND

Go to the New Jersey Administrative Code Archive Directory
N.J.A.C. 19:317.3 (2017)
§ 19:317.3 Application or financial assistance

(a) Each application for financial assistance from the Fund shall be accompanied bygfundable application fee
of $ 1,000. A norrefundable commitment fee of .875 percent of the loan amount is charged with the acdeptance
applicant of a direct loan commitment under the Local Development Financing Fund. The fee to be paid at closing is
.875 percent of the loan amount. If financial assistance is provided from the Fund to purchase a participation in a bank
loan, a norrefundable fee of $ 750.00 is charged with the acceptance of a commitment under the Fund. A closing fee is
not charged for a bank participation from the Fund.

(b) Each application for financial assistance from the Fund shall be accompanied by evidensapgdheof the
municipality in which the project is located. For purposes of these rules, evidence of municipal support shall mean an
approved resolution of the governing body of the municipality.

(c) Each application for financial assistance from thedRmall be accompanied by a benefit statement prepared by
the applicant. The benefit statement shall address:

1. The number of permanent jobs to be created in the municipality in which the project is located, excluding the
period of construction or develogent;

2. The number of jobs preserved by the completion of the project in the case of an existing enterprise;
3. The increase in the valuation of real property in the municipality as a result of the completion of the project;

4. Whether the project will salt in the maintenance or provision of at least the same number of housing units at
comparable rates as exists prior to the undertaking of the project;

5. Whether the project will be located in an area targeted for economic development and receivalgStatier
and/or local development assistance under other programs;

6. The extent to which the project will contribute to an economic revitalization of the municipality and/or the re-
gion;

7. The extent to which the project will advance State and/or rdgiaraing and development strategies; and
8. The extent to which the location of the project is accessible to and promotes the use of public transportation.

(d) Each application for financial assistance from the Fund shall be accompanied by evideivegeo§q@urce or
other public source financing commitments.

(e) Each application for financial assistance from the Fund shall be accompanied by evidence of all requisite Fed-
eral and/or State environmental permits necessary for the project.
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(f) Each applicdbn for financial assistance from the Fund shall be accompanied by a plan for the utilization of mi-

nority and women contractors and equal opportunity for employment in connection with the project (see N.J.A.C.
19:31:7.6).

HISTORY:
Amended by R.2009 d33 effective January 20, 2009.
See: 40 N.J.R. 5954(a), 41 N.J.R. 638(a).
In (a), substituted "$ 1,000" for "$ 500.00", and inserted the last two sentences.
Amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

In (a), added the last two sentences.
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§ 19:3%7.4 Financial assistance
(a) No more than 20 percent of the total financial assistance provided from the Fund shall be in the form of grants or

other nonlending assistance.

(b) The totalamount of financial assistance provided to project applicants in any county during any year shall not
exceed 20 percent of the appropriation made during that year to the Fund.

(c) No financial assistance from the Fund shall be granted to an individligbapproject unless at least 50 per-
cent of the total eligible project cost consists of private resources. For purposes of these rules, private resources shall
include, but are not limited to:

1. Conventional private sector mortgages;
2. Purchase moneyartgages;

3. Industrial Revenue Bonds;

4. Leases;

5. Loans guaranteed by the Federal Small Business Administration, or similar loan guarantees of other governmen-
tal and/or quasgovernmental entities; and

6. Equity investments in the project.

(d) The Fundshall provide loans in the form of permanent subordinate mortgage financing for eligible project cost
at or below market rates of interest, as determined by the Authority (see N.J.A.C7H3L

(e) The applicant shall secure interim financing opadjects involving construction, unless the Authority agrees
otherwise in writing. The interim lender shall assume full responsibility for monitoring the construction of a project
and for its timely completion. The interim lender may be the first mgetd¢ender or another experienced, qualified
construction lender and shall be approved by the Authority.

(H The applicant shall have such equity in the project as the Authority may deem appropriate to insure the appli-
cant's ability to repay the loan froimet Fund.

(g) The applicant shall certify in writing that it is unable to provide additional funds in the project beyond its stated
commitment and that without assistance from the Fund the project would be economically unviable and unable to pro-
ceed.

(h) Assistance other than loans from the Fund may be approved where the Authority deems such assistance neces-
sary to the success of the project. Such assistance shall not be provided for projects that can be funded by loans.
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§ 19:3%7.5 Terms of financial assistance
(a) The minimum loan amount from the Fund shall be $ 50,000 and the maximum loan amount from the Fund shall

be $ 2,000,000.

(b) The Authority shall determine the term and the interest rate to be charged on a loan frord theoigh con-
sideration and official action of the Members at a public hearing.

(c) Factors to be considered in establishing additional interest rate basis points above the floor previously estab-
lished by the Board may include, among others:

1. The apptant's creditworthiness;

. The quality of collateral;

. The number of jobs maintained or expanded in New Jersey;
. The location/municipality of project;

. The industry type;

. The increase in tax ratable values;

. Leveraging of total project costsgablic dollars;

0 N O 0o A WDN

. Whether the business is new to the State or expanding operation in the State; and
9. Whether the applicant is locating to a former brownfield site.

(d) The Authority shall provide public notice of the loan term and interest rate, imgltiee interest rate floor, to
be charged for the Local Development Financing Fund as authorized by the Members through, among other methods,
listing on the agency's website at www.njeda.com.

HISTORY:
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).
Amended by R.2002 d.223, effective July 15, 2002.
See: 34 N.J.R. 1247(a), 34 N.J.R. 2469(a).

In (c), substituted "three for "five".
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Amended by R.2002 d.333, effective October 7, 2002.

See: 34 N.J.R. 2412(a), 341R. 3531(a).

In (c), substituted "approval,” for "closing" following "time of loan".
Amended by R.2004 d.346, effective September 20, 2004.

See: 36 N.J.R. 2305(a), 36 N.J.R. 4321(a).

In (c), substituted "closing" for "approval".

Amended by R.2008 d.27&ffective September 15, 2008.

See: 40 N.J.R. 2659(a), 40 N.J.R. 5247(a).

Rewrote (b) and (c); and added (d).
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§ 19:317.6 Evaluation of applications

(a) The Authority shall evaluate and rank each application for financial assistansidering the following factors:
1. The number of unemployed persons in the municipality in which the project is located;

2. The number of permanent fdiline jobs to be created and/or maintained directly by the project, excluding the
period of constiction or development;

3. The number of jobs preserved by the completion of the project for an existing enterprise that otherwise would
leave the State;

4. The increase in the valuation of real property in the municipality as a result of the complét®prafect;
5. The percentage of the total eligible project costs to be financed from private and/or other public sources;

6. Whether the project results in the maintenance or provision of at least the same number of housing units at com-
parable rates thaixist prior to the undertaking of the project within the municipality or surrounding area,;

7. Whether the project will be located in an area targeted for economic development and/or will be receiving Fed-
eral, State and/or local development incentives uatteer programs;

8. The extent to which the project will contribute to an economic revitalization of a municipality or region, and will
promote or add to the rehabilitation of the physical environment of the immediate area or municipality in whaich it is t
be located;

9. The degree to which the project will facilitate the advancement of State or regional planning development strate-
gies;

10. The extent to which the locations of the project are accessible to and/or promote the use of public transporta-
tion;

11. The degree of support for, participation in, and/or consultation about the project, within the community in
which the project will be located;

12. The likelihood that the project will create and/or preserve private sector jobs, which will last fiodaopat
least two years; and

13. The likelihood that the project will result in providing a significant increase in the real property tax base of the
municipality in which the project is located.

(b) After the evaluation and ranking is completed, thgegate will be presented to the members of the Authority
for their review and approval.
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§ 19:317.7 Minority and women business sside plans and requirements

(a) Each project approved to receive financial assistance from tliesRall set a target level of the aggregate pro-
ject construction costs for the purpose of providing contracting opportunities for minority businesses and women busi-

nesses.
(b) The developer and/or general contractor of the project shall identify theitgnarwat/or women businesses that
will participate in the project by construction trade, together with the contract sum to be paid to each minority business.

(c) In determining the target level and compliance therewith, a developer and/or general cantraicpyoceed in
accordance with N.J.A.C. 12A:1D
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§ 19:317.8 Rescission of financial assistance from the Fund
(a) The Authority may at its discretion rescind part or all of the financial assistance from the Fund when it has be-
come evident after the granting of financial assistance that:
1. The commitment of other financial resources from private sources has been withdrawn;

2. The project is judged no longer capable of repaying the Fund for the financial assistance it ek receiv

3. The project is judged incapable of achieving its target requirement, pursuantto N.J.A.€.79081hat the
project is not employing good faith efforts to achieve the requirements under N.J.A.G719:84

4. The participants in the projeare found not to be of a good moral character. Such a finding may be based on
convictions of felony offenses or any other conduct of the applicant which may be viewed in a nonfavorable light by a
reasonable person.

(b) Upon determination of the Authgyithat financial assistance from the Fund shall be rescinded, the Authority
shall send a certified letter to the applicant and the sponsor informing them of the rescission.
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§ 19:318.1 Applicability and scope

The rulesm this subchapter are promulgated by the New Jersey Economic Development Authority to implement
those sections of P.L. 199339 which pertain to the Hazardous Discharge Site Remediation Fund. This Act estab-
lished the Hazardous Discharge Site Remedidtiomd, a special, revolving fund for the purpose of financing remedia-
tion activities at sites at which there is, or is suspected of being, a discharge of hazardous substances or hazardous

waste.
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§ 19:318.2 Definitions
The following words and terms, when used in this subchapter, shall have the following meanings unless the context
clearly indicates otherwise:

"Act" means P.L. 1993, c. 139, as amended and supplemented.

"Applicant" means a municipality, county, redevelarhentity, company, firm, neprofit organization, an indi-
vidual, corporation, partnership, or other private business entity which has been determined by the Department to be
eligible for financial assistance or a grant under the Fund.

"Authority" meanstie New Jersey Economic Development Authority.

"Brownfield development area" means an area that has been so designated by the Department, in writing, pursuant
to Section 7 of P.L. 1993, c. 139 as amended.

"Brownfield site” means any former or current comaiedror industrial site that is currently vacant or underutilized
and on which there has been, or there is suspected to have been, a discharge of a contaminant.

"Department” means the Department of Environmental Protection.
"Discharge" shall have the sammeaning as set forth at N.J.A.C. 7:26E.

"Eligible project” means a project determined by the Department to be eligible to apply to the Authority to receive
financial assistance or a grant from the Hazardous Discharge Site Remediation Fund.

"Financial assitance" means loans and loan guarantees.
"Fund" means the Hazardous Discharge Site Remediation Fund.
"Innocent party" means a person who:

1. Acquired the real property prior to December 31, 1983 and continues to own the real property at least until the
Authority renders final approval to the grant;

2. Demonstrates that the hazardous substance or hazardous waste that was discharged at the real property was not
used by that person, or by any person that had permission to use the site from the applicant; and

3. Certifies that the applicant or any person that had permission to use the site from the applicant did not discharge
any hazardous substance or hazardous waste at an area where a discharge is discovered.

"Members" means the members of the Authority.
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"Non-profit organizations” mean 501(c)3 corporations pursuant to Section 501(c)3 of the Federal Internal Revenue
Code, 26 U.S.C. § 501(c)3, that are exempt from taxation pursuant to section 501(a) of the Federal Internal Revenue
Code, 26 U.S.C. § 501(a).

"Persa" means any individual, corporation, company, partnership, firm, or other private business entity and shall
not include norprofit organizations.

"Preliminary assessment” shall have the same meaning as set forth at N.J.A.C. 7:26E.
"Public entities" meanmunicipalities, counties and, as defined in this section, redevelopment entities.
"Qualifying person" means any person who has a net worth of not more than $ 2 million.

"Recreation and conservation purposes" means the use of lands for beaches, biwlegmabical study, boating,
camping, fishing, forests, greenways, hunting, natural areas, parks, playgrounds, protecting historic properties, water
reserves, watershed protection, wildlife preserves, active sports, or a similar use for either puddicreatdation or
conservation or natural resources, or both.

"Redevelopment entity" means any redevelopment entity authorized to exercise government powers pursuant to
section 4 of P.L. 1992, c. 79 (N.J.S.A. 40A:127

"Remediation” shall have the sameaning as set forth at N.J.A.C. 7:26E.
"Remediation funding source" means the methods of financing the remediation of a discharge.
"Renewable energy generation” means:

1. Electric energy produced from solar technologies, photovoltaic technologies, wigy,enel cells, geothermal
technologies, wave or tidal action, methane gas from landfills, a resource recovery facility, a hydropower facility or a
biomass facility, provided that the biomass is cultivated and harvested in a sustainable manner,dgetdifprther that
the Commissioner of the Department of Environmental Protection has determined that the resource recovery facility,
hydropower facility or biomass facility, as appropriate, meets the highest environmental standards and minimizes any
impactsto the environment and local communities; and

2. Energy produced from solar thermal or geothermal technologies.

"Site investigation" shall have the same meaning as set forth at N.J.A.C. 7:26E.

HISTORY:
Amended by R.1994 d.375, effective July 18, 1994.
See: 26 N.J.R. 1612(b), 26 N.J.R. 2918(a).
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
Rewrote "Applicant"; and inserted "Municipal governmental entity", "NJRA" and "Qualifying person".
Amended by R.2006 869, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).

In definition "Act", inserted ", as amended and supplemented"; in definition "Applicant", substituted "municipality,
county, redevelopment entity, company, firm, fpofit organiation" for "municipal governmental entity, the New
Jersey Redevelopment Authority"; added definitions "Brownfield development area", "Brownfield site“priddibn
organizations", "Public entities", "Redevelopment entity" and "Recreation and conservapiorgs"; in definition
"Department"”, deleted "and Energy" from the end; rewrote definitions "Innocent Party" and "Person”; and deleted defi-
nitions "Municipal governmental entity” and "NJRA".

Amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.R. 2019(a), 42 N.J.R. 2969(a).

Added definition "Renewable energy generation".
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§ 19:318.3 Eligibility

(a) Financial assistance from the Fund may be made for eligible projects to public entities for:
1. Implementatiorf remedial action on contaminated real property; and

2. Remediation on contaminated sites, or on sites at which there is an imminent and significant threat of a discharge
of a hazardous substance or hazardous waste, and such discharge poses or wiouilthpasent and significant threat
to a drinking water source, to human health, or to a sensitive or significant ecological area.

(b) Grants from the Fund may be made for eligible projects to public entities for:
1. Preliminary assessment, site invest@ator remedial investigation of a contaminated site;

2. Matching grants of up to 75 percent of the costs of remedial action on contaminated real property to be used for
recreation and conservation purposes, provided that such use is included in treheaisipe plan for the development
or redevelopment of the real property and a permanent restriction regarding development and preserving such use is
recorded and indexed with the deed in the registry of deeds for the county in which the real propatgds lo

3. Matching grants of up to 50 percent of the costs of remedial action on contaminated real property to be used for
affordable housing pursuant to N.J.S.A. 52:23M et seq.;

4. Matching grants of up to 75 percent of the costs of remedial actioontaminated real property for renewable
energy generation;

5. Matching grants of up to 25 percent of the project costs, in a total amount not to exceed $ 250,000, to public enti-
ties which propose to perform a remedial action that uses an innovativeltgghar that would result in an unre-
stricted use remedial action or a limited restricted use remedial action; and

6. In a brownfield development area, for preliminary assessment, site investigation, remedial investigation and re-
medial action on contamired real property. An ownership interest in the real property shall not be required; however,
any grant awarded for remedial action on real property not owned by the public entity shall be subject to the lien provi-
sions set forth in  N.J.A.C. 19:3.4.

(c) Financial assistance from the Fund may be made for eligible projects to persons for:
1. Remediation of real property located in a qualifying municipality, as defined in N.J.S.A. 52787D

2. Remediation on contaminated sites, or on sites at whichitheneémminent and significant threat of a discharge
of a hazardous substance or hazardous waste, and such discharge poses or would pose an imminent and significant
threat to a drinking water source, to human health, or to a sensitive or significantcai@loegp,;
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3. Persons who voluntarily undertake the remediation of a discharge of a hazardous substance or hazardous waste,
pursuant to the N.J.A.C. 7:26C, and who have not been ordered or directed to perform the remediation by the Depart-
ment or by a codipursuant to Section 27b(3) of the Act; and

4. Persons who own and plan to remediate an environmental opportunity zone for which an exemption from real
property taxes has been granted.

(d) Grants from the Fund may be made for eligible projects to pefmons

1. Persons who own real property on which there has been a discharge of a hazardous substance or a hazardous
waste and that person is an innocent party, a grant may be up to 50 percent of the remediation costs, but shall not exceed
the total grant ammt of $ 1,000,000;

2. An owner or operator of a child care center licensed pursuant to P.L. 1983, c. 492 (N.J.S.A. &0s8B.), or a
prospective owner or operator of a child care center who has applied for a license pursuant to P.L. 1983, c. 492
(N.JS.A. 30:5B1 et seq.), a grant of $ 1,500 for the costs of a preliminary assessment performed in order to obtain a no
further action letter as required pursuant to the provisions of subsection b. of section 2 of P.L. 2007, c. 1 (N.J.S.A.
52:27D130.5) orperformed as part of the child care center licensing requirements established by the Department of
Children and Families; and

3. Matching grants of up to 25 percent of the project costs incurred after receipt of the application by the Depart-
ment, in a totbgrant amount not to exceed $ 250,000 to qualifying persons who propose to perform a remedial action
that uses an innovative technology or that would result in an unrestricted use remedial action or a limited restricted use
remedial action.

(e) Preconditins to eligibility are as follows:
1. For public entities:

i. Except for remediation grants made pursuant to (b)6 above, public entities shall either hold a tax sale certificate
on the real property; have acquired the real property through foreclosuteosioilar means; or have acquired the
real property through voluntary conveyance, or have passed a resolution or ordinance or other appropriate document to
acquire it through voluntary conveyance for the purpose of redevelopment or for recreationsamdatimn purposes.
Regarding the third precondition above, the document authorizing the real property acquisition may also provide that,
should good faith negotiations fail, the public entity may choose to exercise its right of eminent domain inaarder to
quire title to the real property. Additionally, there must have been a discharge, or there is currently a suspected dis-
charge, of a hazardous substance or hazardous waste on the real property.

ii. Except for grant awarded pursuant to (b)2, 3 or 6 abmwgyrant or financial assistance shall be awarded for a
remedial action until the public entity actually owns the real property.

iii. No grant shall be awarded unless the public entity has adopted a comprehensive plan for the development or
redevelopmentf contaminated, or potentially contaminated real property, or can demonstrate to the Authority that a
realistic opportunity exists that the real property will be developed or redeveloped within three years from the comple-
tion of the remediation.

2. No financial assistance or grant from the Remediation Fund shall be rendered to a person or any public entity
that, at the time of application, is in violation of an administrative or judicial order, judgment or consent agreement re-
garding violation or threatedeviolation of an environmental law regarding the subject real property, unless the viola-
tion, fee, penalty or assessment is currently being contested by the applicant in a manner prescribed by law or unless the
violation resulted from a lack of sufficiemoney to perform the required remediation activities.

3. Financial assistance from the Fund may only be rendered to persons who cannot establish a remediation funding
source for the full amount of the remediation and may be rendered only for that arfnitnent@st of remediation for
which the person cannot establish a remediation funding source. An applicant for financial assistance or a grant shall
certify to the Department and to the Authority that it cannot establish a remediation funding soutasr foardlof the
remediation costs. This requirement shall not apply to public entities or to persons who are not required to establish a
remediation funding source for the part of the remediation involving an innovative technology, an unrestricted use re-
mediation funding source for the part of the remediation involving an innovative technology, an unrestricted use reme-
dial action, persons performing a remediation in an environmental opportunity zone, or persons who voluntarily perform
a remediation.
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(f) The determination of eligibility will be made by the Department in accordance with Sections 28 through 31 of
the Act.

HISTORY:
Amended by R.1994 d.375, effective July 18, 1994.
See: 26 N.J.R. 1612(b), 26 N.J.R. 2918(a).
Amended by R.2000 d.297, effectiyaly 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
Rewrote the section.
Amended by R.2006 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).
Rewrote the section.
Amended by R.2010 d.285, effective December 6, 2010.
See: 4N.J.R. 2019(a), 42 N.J.R. 2969(a).

Added new (b)4; recodified former (b)4 and (b)5 as (b)5 and (b)6; in (d)1, deleted "and" from the end; added new
(d)2; recodified former (d)2 as (d)3; and in (e)1i and (e)lii, substituted "6" for "5".
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8§ 19:318.4 Lien provision

Any expenditure of grant monies by a public entity for a remedial action in a brownfield development area for real
property in which the public entity does not have an ownership interest shall constitute ftlielbéal property owner
to the fund. The authority shall cause to be filed in the county recording office of the county in which the real property
is located a notice of lien listing the name of the real property owner, a description of the real grdpectyto the
remedial action and an identification of the amount of the grant awarded from the fund. The notice of lien shall have
priority over all other claims or liens which have been filed against the real property, except as provided in tee act. Th
lien shall be removed upon transfer of ownership of the real property to the public entity that expended grant monies for
remedial action on that real property.

HISTORY:
New Rule, R. 2006 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 381\R. 4503(a).
Former N.J.A.C. 19:38.4, Terms of financial assistance, recodified to N.J.A.C. 18:81
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N.J.A.C. 19:318.5 (2017)
8 19:318.5 Financial assistance: term; interest rate; transfer of title

(a) Loans from the Fund or loans guaeed by the Fund shall be for a term of not more than 10 years.

(b) Loans to public entities shall bear an interest rate equal to two points below the Federal Discount Rate at the
time of approval or at the time of loan closing, whichever is lower, exbapthe rate shall be no lower than three per-
cent. Loans to persons shall bear an interest rate equal to the Federal Discount Rate at the time of approval or at the time
of the loan closing, whichever is lower, with a minimum floor of five percent.

(c) Upon transfer of ownership of any real estate for which a loan was made from the Fund or a loan was guaran-
teed by the Fund, the unpaid balance of the loan shall become immediately due and payable. Notwithstanding the fore-
going, the unpaid balance of theadidat is transferred by devise or succession shall not become immediately payable
in full, and loan repayments shall be made by the new title holder of the real property.

HISTORY:
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2374), 27 N.J.R. 3216(a).
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
Rewrote (b).
Recodified from N.J.A.C. 19:38.4 and amended by R.2006 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 38 N.J4503(a).

Section was "Terms of financial assistance". Rewrote (b) and (c). Former N.J.A.G81:Binount of financial
assistance and grants, recodified to N.J.A.C. 18:81
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N.J.A.C. 19:318.6 (2017)
§ 19:318.6 Amount of financial assistaa and grants

(a) Financial assistance and grants may be for up to 100 percent of the estimated applicable remediation costs, except
that the cumulative maximum amount of financial assistance to a person in any calendar year, for one or more proper-
ties, shall be $ 1,000,000.

(b) Financial assistance and grants to any one public entity shall not exceed $ 3,000,000 in any calendar year, ex-
cept as provided in (c) below.

(c) The Authority may award an additional amount of up to $ 2,000,000 of finandi&tbasg and grants in any
calendar year to any one public entity for the remediation of real property in a brownfield development area.

(d) The total cumulative amount of matching grants awarded to public entities for remedial action of real property
to beused for recreation and conservation purposes, for renewable energy generation or for affordable housing, shall not
exceed $ 5,000,000 in any calendar year.

(e) Grants to an innocent party may be for up to 50 percent of the remediation costs excegirtratmay ex-
ceed $ 1,000,000.

(f) The amount of financial assistance or grant awarded shall be based upon a scope of work for remediation which
is in compliance with N.J.A.C. 7:26D, 7:26E, 7:26B and 7:14B as applicable.

(g) The amount of a grant for desf a remedial action shall not include the cost to remediate a site to meet resi-
dential soil remediation standards if the local zoning ordinances do not allow for residential use.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.R. 1705(a), 32 N.J.R. 2602(c).
In (a), deleted "and grants" following "assistance"; and in (b), inserted "or NJRA" following "entity".
Recodified from N.J.A.C. 19:38.5 and amended by R.2006 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 88J.R. 4503(a).

In (a), substituted "remediation” for "Remediation"; rewrote (b); added new (c), (d) and (g); recodified former (c)
and (d) as new (e) and (f); and in (f), inserted "awarded". Former N.J.A.C-8.8.3riority system for financial as-
sistance and grants, recodified to N.J.A.C. 19831

Amended by R.2010 d.285, effective December 6, 2010.
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See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

In (d), inserted ", for renewable energy generation or for affordable housing,".
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§ 19:318.7 Priority system for financial assistance and grants

(a) An eligible proposal, as determined by the Department, for financial assistance or a grant from the Fund shall be
given priority for financial assistance or a grant by the Authdrased on the date of receipt by the Authority of a com-
pleted application and the availability of sufficient moneys in the Fund for the purpose of the financial assistance or
grant, subject to credit approval by the Authority and other criteria asisktbby this rule in the following order of
priority:

1. Sites on which there has been a discharge and the discharge poses an imminent and significant threat to a drink-
ing water source, to human health, or to a sensitive or significant ecological area; an

2. Sites in areas designated as Planning Area 1, Planning Area 2, designated centers, or areas receiving plan en-
dorsement as designated pursuant to the "State Planning Act," section 1 through 12 of P.L. 1985, c. 398 (N.J.S.A.
52:18A196 et seq.), sitebat the Brownfields Redevelopment Task Force, established pursuant to section 5 of P.L.
1997, c. 278 (N.J.S.A. 58:16B3), determines are of immediate economic development potential, and sites in brown-
field development areas.

3. The Chief Executive Officasf the Authority shall, from time to time review the allocation of moneys in the
Fund and the requirements of applicants for money from the Fund and reallocate the moneys to the extent permissible
under section 28(a) of the Act.

HISTORY:
Amended by R.Q00 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
In (b), inserted a reference to the NJRA.Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).
In (a)2, substituted "Chief Executive @#r" for "Executive Director".
Recodified from N.J.A.C. 19:38.6 and amended by R.2006 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).

In the introductory paragraph of (a), substituted "in the following order of priofdyd period at the end; rewrote
()1; added new (a)2; recodified former (a)2 as new (a)3; and deleted (b). Former N.J.A.B.2,%3blication for
financial assistance and grants, recodified to N.J.A.C. 1831
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N.J.A.C. 19:318.8 (2017)
§ 1931-8.8 Nonyprofit pilot program

In accordance with the Act, an allocation from the Fund in an amount not to exceed $ 5,000,000 shall be set aside for
a NonProfit Pilot Program. Under this Pilot Program, grants may be made for eligible projectspoofibnrganiza-
tions for the purpose of funding preliminary assessment, site investigation and remedial investigation of real property
that has been contaminated or is suspected of being contaminated by the discharge of a hazardous substance. All of the
limitations and conditions for the award of financial assistance and grants applicable to municipalities pursuant to the
provisions of the Brownfields and Contaminated Site Remediation Act, N.J.S.A. 58:1@8 3.1, shall apply to the
award of grants toam-profit organizations under this section.

HISTORY:
New Rule, R. 2006 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).

Former N.J.A.C. 19:38.8, Evaluation process for financial assistance and grants, recodified to .O\N10/31
8.10.



Pagel03

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the New Jersey Office of Administrative Law

*** This file includes all Regulations adopted and published through the ***
*** New JerseyRegister, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 8. HAZARDOUS DISCHARGE SITE REMEDIATION FUND

Go to the New Jersey Administrative Coé Archive Directory
N.J.A.C. 19:318.9 (2017)
§ 19:318.9 Application for financial assistance and grants

(a) Upon determination of eligibility by the Department, the Department will notify the Authority of the eligibility of
the applicant, and thetal amount of remediation costs and the amount of remediation costs for which the applicant is
unable to establish a remediation funding source, if applicable.

(b) The Department shall forward the approved application to the Authority for further pngcédse Authority
shall have the discretion to request any additional information from the applicant and/or from the Department which it
deems necessary in order to complete its evaluation of the application. An application shall be deemed to betcomplete a
such time as the Authority has received all required information in the required form.

(c) The applicant will be given priority for financial assistance and grants based on the date of receipt by the Au-
thority of a completed application, subject to anpfity given under N.J.A.C. 19:38.7.

(d) If the application is determined by the Authority to be incomplete, the applicant will have 30 days from receipt
of written notice of incompleteness to file any additional information required by the Authidoityithstanding any-
thing in this section to the contrary, in the event the applicant submits the additional information in the required form
within the 30 day period, the application shall be deemed complete as of the initial application submission date.

(e) If the applicant fails to file the additional information within thed2y period, the filing date for the application
shall be the date the additional information is received by the Authority, for those applications relating to sites that are
not within a priority category enumerated in  N.J.A.C. 19831.

(f) A completed application shall include, if applicable as determined by the Authority:
1. A history and description of the applicant's business;
2. A description of the proposed project and aitbetdoreakdown of the use of the loan or grant proceeds;

3. Annual financial statements for the three most recent years, including the balance sheets, operating statements
and reconciliations of the source and application of funds, or, for an individyégsoof tax returns for the three most
recent years.

4. A current interim statement, if the most recent annual financial statement is more than six months old;

5. Three years of projections, including the balance sheets, operating statements, recomitiadi source and
application of funds, and a detailing of the assumptions used in preparing the projections;

6. A list of the applicant's five largest customers, including the customer name, address, telephone number, and
contact person;
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7. Alist of the applicant's five largest suppliers, including the supplier name, address, telephone number and con-
tact person;

8. A schedule of all officers, directors and stockholders (owning 10 percent or more of the stock), including re-
sumes and signed, dated pealdimancial statements; and

9. In the case of a loan guarantee, a formal commitment letter from the lender providing the loan, including the
terms, conditions, collateral and a statement of the requirement for the Authority guarantee.

(g9) The Authority mg also require:

1. Appraisal(s) on real property and/or machinery and equipment;

2. Aging of accounts receivable;

3. Aging of accounts payable; and/or

4. Any additional information deemed necessary to evaluate the application.

(h) Applications are process¢hrough several layers of staff review, and may then be recommended for considera-
tion and official action of the Authority Members at a public meeting. Within 45 days of the receipt of a completed ap-
plication, a determination will be made to recommengrayal to the Members or deny the application. The applicant
has no right to have its application presented to the Members.

HISTORY:
Administrative Correction.
See: 26 N.J.R. 2462(b).
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1704&), 32 N.J.R. 2602(c).
Rewrote (b); inserted references to grants in (¢) and (f)2; and in (d), added a second sentence.
Recodified from N.J.A.C. 19:38.7 and amended by R.2006 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).

In (a), inserted ", if applicable"; in (c), inserted ", subject to any priority given under N.J.A.C:89:3and in
(e), inserted ", for those applications relating to sites that are not within a priority category enumerated in  N.J.A.C.
19:31:8.7".Former N.J.A.C. 19:38.9, Approval process for financial assistance and grants, recodified to N.J.A.C.
19:31-8.11.
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§ 19:318.10 Evaluation process for financial assistance and grants
(a) When all of the required infimation is received, the Authority will perform its own credit evaluation based upon
applicable criteria as determined by the Authority, including:
1. Visitation to the applicant's place of business, or real property which is the subject of the application

2. An analysis of historic and projected financial statements and a comparison to industry peers;

3. An independent industry study using source material such as the U.S. Department of Commerce's Industrial Out-
look and the Standard & Poor's Industry syne@mparing the applicant's projections to the study, and considering the
short term and long term outlook for the industry;

4. Contact with applicant's customers to ascertain the quality of the product or service provided, the competitive-
ness of the priag, reliability and timeliness of delivery, length of the relationship, likelihood of the relationship being
continued, and the customers' opinions of the applicant's management;

5. Contact with applicant's suppliers to ascertain the length of the nslaifip the amount of credit extended, the
amount of purchases, payment history, the likelihood of the relationship being continued, and possibly an opinion of
applicant's management;

6. Contact with applicant's bank(s) to ascertain credit history andimiompf the applicant's management;

7. An analysis of collateral available to secure the requested financing as to adequacy of amount, quality, condition
and marketability;

8. Independent credit investigations of the applicant and its principals, whicinchade real estate searches, fi-
nancing statement searches, and judgment and lien searches; and

9. For public entities, all Local Finance Board requirements must be satisfied.

(b) After completing (a) above, a determination shall be made as to the afitghigsrequest, the likelihood of re-
payment, and the adequacy of the collateral available to secure the requested financial assistance.

(c) If a positive determination is made, the requested financial assistance or grant shall be presented to the Members
for approval.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
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Inserted (a)9.
Recodified from N.J.A.C. 19:38.8 and amended by R.2006 d.369, effective October 16, 2006.

See: 38 N.J.R. 3001(a), 38\R. 4503(a).

In the introductory paragraph of (a), substituted "applicable criteria as determined by the Authority, including" for
"the following"; in (&)1, inserted ", or real property which is the subject of the application"; in (a)9, substituted "publi
entities" for "municipal government entities"; and in (c), inserted "or grant". Former N.J.A.C:89@Disburse-
ment of financial assistance and grants, recodified to N.J.A.C.-89121
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§ 19:318.11 Approval procss for financial assistance and grants

(a) Only the Members can approve financial assistance or a grant, except that Authority staff may approve a request
for grant or financial assistance as delegated to them by the Authority Members.

(b) When the Meters approve financial assistance or a grant, the minutes of the meeting at which such approval
occurs are submitted to the Governor.

(c) The Members' approval is effective 10 working days after the Governor's receipt of the minutes, provided no
gubernataal veto of this action has occurred.

(d) If there has been no veto, a formal commitment letter, award closing package, notice of approval of financial
assistance, or grant, is issued to the applicant.

1. The notice of approval will contain all materiaines, conditions and collateral required by the Authority and
will include personal guarantees of owners of 10 percent or more of the applicant and corporate, partnership or limited
liability company guarantees of any companies related to the applicang. hg be a requirement for collateral apart
from the applicant's collateral to secure the guarantees.

(e) Within 90 calendar days for a person, or within 180 calendar days for a public entity, of receipt of the notice of
approval of financial assistancegrant application, an applicant shall submit to the Authority an executed contract for
the remediation activities for which the financial assistance or grant application was made. Failure to submit an exe-
cuted contract within the time provided, withowiogl cause, shall constitute grounds for alteration of the applicant's
priority ranking for the awarding of financial assistance or a grant.

(H When the notice of approval has been accepted by the applicant and returned to the Authority within the requi-
site time frame, a list of closing instructions shall be mailed to the applicant or public entity or its designated representa-
tive. The Authority's commitment shall terminate and the Authority shall have no further obligation in connection with
an applicatiorif the notice of approval is not signed and returned to the Authority, together with the applicable fees,
within 120 days of its delivery or month's end, whichever is later for public entities and within 30 days of the date of the
notice of approval or mah's end, whichever is later (acceptance date) for other applicants. In addition, in the event that
the financing is not closed on or before 90 days from the date of acceptance for public entities and 180 days from the
acceptance date for other applicatit® Authority's obligation to provide financing shall terminate and the applicant
shall be required to submit a new application. Upon receipt of a written request, the Authority, in consultation with the
Department, may consider an extension of time.

(g) When all required documentation is prepared, in form and content satisfactory to the Authority, a closing shall
be scheduled and the funds made available to the applicant subject to approval by the Authority.
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HISTORY:
Administrative Correction.
See: 26N.J.R. 2462(b).
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

Rewrote (d) and (f); in (e), inserted a referercgrants; and in (g), substituted a reference to closings for a refer-
ence to loan closings, and deleted a reference to sponsors.

Amended by R.2000 d.482, effective December 4, 2000.
See: 32 N.J.R. 3555(a), 32 N.J.R. 4275(b).

In (f), added "for municipaligs and within 30 days of the date of the notice of approval or month's end, whichever
is later (acceptance date) for other applicants" at the end of the second sentence, and inserted "for municipalities and
180 days from the acceptance date for other eqmt$" following "acceptance" in the third sentence.

Recodified from N.J.A.C. 19:38.9 and amended by R.2006 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).

Rewrote (a) and (d)1; in (e), substituted "person” for "privatigy&m@tnd "public entity” for "municipal governmen-
tal entity or NJRA"; in (f), substituted "applicant or public entity” for "municipality”, "its designated representative" for
"attorney for the applicant”, and "public entities" for "municipalities” twice,also in (f), deleted "of Environmental
Protection” following "Department”. Former N.J.A.C. 19811, Attorney General review, recodified to N.J.A.C.
19:31:8.13.
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N.J.A.C. 19:318.12 (2017)
§ 19:318.12 Disbursement of financial assistance guahts

(a) All requests for disbursements of the financial assistance or grant must be submitted by the applicant to the De-
partment with a certification from the contractor or consultant that the requested moneys will be spent or have been
spent in acordance with a Department approved scope of work and a certification from the applicant that it is in full
compliance with all of the terms and conditions of the assistance agreement. Disbursements are subject to certain pre-
conditions, including, amongteer things, approval by the Department of the remediation contracts and all previously
performed work.

(b) The recipient of the financial assistance or grant must provide access, to the Authority and the Department, at
reasonable times to the subject mdp to determine compliance with the terms and conditions of the financial assis-
tance or grant.

(c) In the case of a grant or financial assistance, payment will be conditioned upon the subrogation to the Depart-
ment of all rights of the recipient to recawvemediation costs from the insurance carrier, discharger or person in any
way responsible for a hazardous substance pursuant to N.J.S.A28811@ who does not have a defense to that liabil-
ity under N.J.S.A. 58:223.11(g). All moneys collected in @st recovery subrogation action shall be deposited into the
Fund. No award of a grant or financial assistance shall be made if the applicant relinquishes, impairs or waives, or has
relinquished, impaired or waived, any right to recover the costs of retioedigainst any insurance carrier, discharger
or person in any way responsible for a hazardous substance pursuant to N.J.S-:2338:(d).

(d) Where financial assistance to a person is for a portion of the remediation cost, the applicant will dx teequir
provide evidence that all moneys for which a remediation funding source has been established, have been expended,
before the proceeds of the financial assistance will be disbursed.

(e) Upon request, the recipient of financial assistance or grahpstraitde the Authority with evidence that the
monies are being spent in accordance with the Department approved scope of work, and that it is adhering to the terms
and conditions of its agreement with the Authority.

HISTORY:
Amended by R.2000 d.297 feftive July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

Rewrote (a); in (c), substituted a reference to liable parties for a reference to responsible parties, and added a sec-
ond sentence; and in (d) inserted a reference to the NJRA.

Recodified fom N.J.A.C. 19:388.10 and amended by R.2006 d.369, effective October 16, 2006.



Pagel10
N.J.A.C. 19:318.12

See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).

In (a), inserted "or have been spent" and substituted "with" for "within" following "accordance"; in (b), substituted
"to" for "by" following "access,"; in (d), deleted "other than a municipal governmental entity or the NJRA" following
"person”; and added (e). Former N.J.A.C. 18312, Fees, recodified to N.J.A.C. 19:814.

Amended by R.2010 d.285, effective December 6, 2010.
See 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

In (a), inserted "to the Department"; and rewrote (c).
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N.J.A.C. 19:318.13 (2017)

§ 19:318.13 Attorney General review

All financing documents, including the Application, are subject to review by the Aftdeneral's Office.

HISTORY:
Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).

Recodified from N.J.A.C. 19:38.11 by R.2006 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).

Fomer N.J.A.C. 19:3B.13, Public record, recodified to N.J.A.C. 19815.



Pagel12

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the New Jersey Office of Administrative Law

*** This file includes all Regilations adopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 8. HAZARDOUS DISCHARGHEITE REMEDIATION FUND

Go to the New Jersey Administrative Code Archive Directory
N.J.A.C. 19:318.14 (2017)
§ 19:318.14 Fees

(a) Application fees shall be charged as follows:
1. A $ 500.00 nomefundable fee shall be due upon submittal of an eafdin for financial assistance or grant;

2. Additional norrefundable application fees for financial assistance are as follows: $ 500.0CHalbofone
percent of the financial assistance, whichever is greater, shall be charged upon the accdiptanceabéssistance
under the Fund; and $ 500.00 or dr@f of one percent of the financial assistance, whichever is greater, shall be
charged at closing.

(b) No Authority fees shall be paid from the financial assistance or grant award.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
Rewrote the section.
Recodified from N.J.A.C. 19:38.12 and amended by R.2006 d.369, effective October 16, 2006.
See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).
Rewrote tle section.
Repeal and New Rule, R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

Section was "Fees".
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N.J.A.C. 19:318.15 (2017)

§ 19:318.15 Public record

All information submitted to the Department and/or ghehority as part of an application for financial assistance or
grant shall be deemed a public record subject to the provisions of P.L. 1963, ¢.73 (N.J.S.AL é7sb4.).

HISTORY:
Recodified from N.J.A.C. 19:38.13 by R.2006 d.369, effective Octtil6, 2006.

See: 38 N.J.R. 3001(a), 38 N.J.R. 4503(a).
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N.J.A.C. 19:319.1 (2017)
§ 19:319.1 Applicability and scope

These rules are promulgated by the New Jersey Economic Development Authority (the Authority) to implement the
Urban Transit Hub TaCredit Act, P.L. 2007, c. 346 (the Act), as amended by P.L. 2009, c. 90. The Act establishes a
tax credit program for capital investments and increased employment in targeted urban rail transit hubs to catalyze eco-
nomic development in those transit hubke Act further provides that the Urban Transit Hub Tax Credit Program (the
Program) is to be administered by the New Jersey Economic Development Authority and that the Authority consults
with the Director of the Division of Taxation in the Departmenthef Treasury when adopting rules for the Program.

The Program provides that businesses making at least $ 50,000,000 in new capital investments in a qualified business
facility in an "urban transit hub" and employing at least 250tfule employees at thécility may be eligible for tax

credits in order to catalyze economic development in those urban areas. The tax credits are equal to 100 percent of the
claimant's qualified capital investments made, and taxpayers may apply 10 percent of the totahoradiper year

over a 10year period against their corporation business tax or insurance premiums tax. Tenants in qualified business
facilities may also receive tax credits, if they occupy space in a qualified business facility that proportionallgtseprese

at least $ 17,500,000 of the capital investment in the facility and employ at least 25@dwimployees in that facility.
Developers that previously applied for the 20 percent credit of their capital investment in a qualified residential project
may reapply provided the project meets the statutory criteria that it is likely to be realized with the provision of tax cred-
its at the level requested, but is not likely to be accomplished by private enterprise without the tax credits. Finally, busi-
nesses @y apply for a credit for their capital investment in a qualified business facility that is part of a mixed use pro-
ject and developers may apply for a credit for their capital investment in a qualified residential project that includes a
mixed use projechut not for both a residential project and mixed use project separately. The tax credits are reduced to
80 percent if 200 new jobs (to the State) are not created, or forfeited if certain facility and Statewide employment levels
are not maintained. The gnam is limited to municipalities that are eligible for urban aid, that had at least 30 percent of
their real property value exempt from property taxes during 2006, and that have a specified commuter rail station, ex-
cluding any rail station located at artérnational airport.

HISTORY:
Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).

Inserted ", as amended by P.L. 2009, c. 90", the seventh sentence, "to 80 percent if 200 new jobs (to the State) are
not created and "during 2006", substituted "$ 50,000,000" for "$ 75 million", "$ 17,500,000" for "$ 25 million" and
"had at" for "have a" preceding "least 30 percent", and deleted "and all light rail stations" following "airport".

Amended by R.2012 d.044, effectiFebruary 21, 2012.
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See: 43 N.J.R. 2991(a), 44 N.J.R. 512(a).

Rewrote the section.

Amended by R.2015 d.201, effective December 21, 2015.
See: 47 N.J.R. 2055(a), 47 N.J.R. 3160(a).

Inserted a comma following "2013" and following "insurance premiums tag"sabstituted "December 21, 2012,
and shall submit their documentation to support the amount of their capital investment no later than April 26, 2017" for
"July 28, 2014 and satisfy the capital investment conditions for award of credits by July 28, i Iffieacredit
amount for any tax period during which the documentation of the business's credit amount remains uncertified after July
28, 2017, shall be forfeited, although credit amounts for the remainder of the years shall remain available topt. Develo
ers" for "developers".

Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R. 134(a).

Rewrote the section.
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N.J.A.C. 19:319.2 (2017)
§ 19:319.2 Definitions

The following words and terms, when used in this subchagitall have the following meanings, unless the context
clearly indicates otherwise.

"Acquisition” means the purchase of a qualified business facility between unrelated parties pursuant to an arm's
length transaction. The value of the land shall be apgiahs vacant and subtracted from the purchase price to deter-
mine the amount of the capital investment. If the acquisition is of a facility that existed prior to the January 13, 2008
effective date of the Act, the buyer shall undertake capital investmmkatgalue not less than 50 percent of the total
cost to acquire the facility in order for the acquisition of such facility to be included in this Program.

"Act" means the Urban Transit Hub Tax Credit Act, P.L. 2007, c. 346.

"Affiliate" means an entity thadirectly or indirectly controls, is under common control with, or is controlled by the
business, and may include ffot-profit entities. Control exists in all cases in which the entity is a member of a con-
trolled group of corporations as defined purduarSection 1563 of the Internal Revenue Code of 1986, as amended, 26
U.S.C. 8§ 1563 or the entity is an organization in a group of organizations under common control as defined in Section
414(b) or (c) of the Internal Revenue Code of 1986, as amend&dS26. § 414(b), (c). A taxpayer may establish by
clear and convincing evidence, as determined by the Director of the Division of Taxation in the Department of the
Treasury, that control exists in situations involving lesser percentages of ownershigqthiaedr by those statutes. An
affiliate of a business may contribute to meeting either the qualified investmentiimiikmployee requirements of a
business that applies for a credit under section 3 of P.L. 2007, c. 346 (N.J.S.A289)1B

"Approval letter" means the letter sent by the Authority that sets forth the conditions subsequent to the approval,
the forecasted schedule for completion and occupancy of the project, the datedlae éldgibility period is scheduled
to commence, the estimateshaunt of tax credits, and other such information which further the purposes of P.L. 2007,
c. 346. The approval letter will require the applicant to submit progress information by a certain date in order to pre-
serve the approval of the tax credits.

"Authority” means the New Jersey Economic Development Authority.
"Board" means the Board of the New Jersey Economic Development Authority.

"Business" means a corporation that is subject to the tax imposed pursuant to section 5 of P.L. 1945, c. 162
(N.J.S.A. 54:10A5), a corporation that is subject to the tax imposed pursuant to sections 2 and 3 of P.L. 1945, c. 132
(N.J.S.A. 54:18A2 and 54:18A3), section 1 of P.L. 1950, c. 231 (N.J.S.A. 171%) or N.J.S.A. 17B:23, or is an
entity classified as a partnershgm S corporation, or a limited liability company. A business shall include an affiliate of
the business if that business applies for a credit based upon any capital investment made by the affilitueeoe fioH|
ployees of an affiliate are necessary taexce compliance with eligibility requirements.
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"Capital investment" in a qualified business facility and a qualified residential project means expenses incurred for
the site preparation and construction, repair, renovation, improvement, equippingjsiiffigr of a building, structure,
facility, or improvement to real property, including associated soft costs. Capital investment includes obtaining and in-
stalling furnishings and machinery, apparatus or equipment for the operation of a business in@ btrilditure, facil-
ity, or improvement to real property, sitelated utility and transportation infrastructure improvements, plantings or
other environmental components required to attain the level of silver rating or above in the LEED(R) building rating
system, but only to the extent that such capital investments have not received any grant financial assistance from any
other State funding source including N.J.S.A. 52::BHt seq. (The United States Green Building Council has devel-
oped the Leadership Energy & Environmental Design (LEED) Green Building Rating System for measuring the en-
ergy efficiency and environmental sustainability of buildings. The LEED Rating System is-pdhiyctertification
program and the nationally accepted benchmark®design, construction, and operation of high performance build-
ings.) Vehicles and heavy equipment not permanently located in the building, structure, facility, or improvement shall
not constitute a capital investment. Also included is remediation afuthkfied business facility or qualified residential
project site, but only to the extent that such remediation has not received financial assistance from any other Federal,
State, or local funding source. With respect to commercial development, toumeththe capital investment must be
commenced after January 13, 2008, the effective date of P.L. 2007, c. 346. For applications submitted to and approved
by the Authority prior to September 18, 2013, the effective date of the "New Jersey Economic Oypactusii
2013," P.L. 2013, c. 161, the applicant shall incur expenses and submit its documentation for approval of its credit
amount by January 13, 2016, the eighth anniversary of the effective date of P.L. 2007, c. 346, and for commercial devel-
opment aplications approved on or after September 18, 2013, and on or before December 31, 2013, the applicant shall
incur expenses and submit its documentation for approval of its credit amount no later than April 26, 2019. With respect
to residential developmerthe capital investment must be commenced after July 28, 2009, the effective date of P.L.
2009, c. 90, to be included and developers shall incur expenses and submit their documentation to support the amount of
their capital investment no later than April, Z019. For purposes of this subchapter, "commenced" shall mean that the
project consisting of construction of a new building shall not have progressed beyond site preparation; the project con-
sisting of acquisition of an existing building shall not hawaset title; and the project consisting of renovation or re-
construction of an existing building shall not have commenced construction.

"Developer" means, with respect to a qualified business facility, a business that intends to construct and lease a
busines facility. A developer may seek to receive approval that the facility will constitute a qualified business facility
conditioned upon identification of tenants that will have qualifying employment and pro formas indicating that the capi-
tal investment requements will be met.

"Eligibility period" means the 1@ear period in which a business may claim an urban transit hub tax credit, begin-
ning with the tax period in which the Authority first certifies that the business has met the capital investment and em-
ployment qualifications, if any, of the Program.

"Eligible municipality" means a municipality: which qualifies for State aid pursuant to P.L. 1978, c. 14 (N.J.S.A.
52:27D178 et seq.) or which was continued to be a qualified municipality thereunder pucsBant2007, ¢. 111; and
in which 30 percent or more of the value of real property was exempt from local property taxation during tax year 2006.
The percentage of exempt property shall be calculated by dividing the total exempt value by the sum ealie-net
tion, which is taxable and that which is tax exempt. For State fiscal year 2008, the eligible municipalities are: Camden,
East Orange, Elizabeth, Jersey City, Newark, New Brunswick, Paterson, Trenton and Hoboken. For subsequent State
fiscal years, th Authority, after consultation of the Department of Community Affairs, shall annually publish at
www.newjerseybusiness.gov a notice listing the eligible municipalities.

"Full-time employee" means a person employed by the business for consideratidadst &b hours a week, or
who renders any other standard of service generally accepted by custom or practietinae émfiployment, as deter-
mined by the Authority, or a person who is employed by a professional employer organization pursuant to ae employe
leasing agreement between the business and the professional employer organization, in accordance with P.L. 2001, c.
260 (N.J.S.A. 34:%7 et seq.) for at least 35 hours a week, or who renders any other standard of service generally ac-
cepted by custom @ractice as fultime employment, as determined by the Authority, and whose wages are subject to
withholding as provided in the New Jersey Gross Income Tax Act, N.J.S.A.-84&:4eq., or an employee who is a
resident of another state but whose incommissubject to the New Jersey Gross Income Tax Act, N.J.S.A. B4At1
seq., or who is a partner of a business who works for the partnership for at least 35 hours a week, or who renders any
other standard of service generally accepted by custom orgerastidetermined by the Authority as-itthe employ-
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ment, and whose distributive share of income, gain, loss, or deduction, or whose guaranteed payments, or any combina-
tion thereof is subject to the payment of estimated taxes, as provided in the Ngwaiesselncome Tax Act, N.J.S.A.

54A:1-1 et seq. "Fultime employee" shall not include any person who works as an independent contractor or on a con-
sulting basis for the business.

"Full-time employee at the qualified business facility" means &ifu enployee whose primary office is at the
site and who spends at least 80 percent of his or her time at the site, or who spends any other period of time generally
accepted by custom or practice as-filie employment at the site, as determined by the Aughdtor the purpose of
calculating the number of new fitime employees, a position shall not be considered a neswrfidiposition unless it
is in addition to the number of fulime employees in the business's Statewide workforce in the last tax thiegarn
privilege period prior to the tax credit amount approval.

"Leasable area" means rentable area of the building as calculated pursuant to the measuring standards of the pro-
ject. This standard will be defined in the lease for tenant applicants. Mableearea measures the tenant's pro rata por-
tion of the entire office floor, including public corridors, restrooms, janitor closets, utility closets and machine rooms
used in common with other tenants, but excluding elements of the building that gethetragh the floor to areas be-
low. The rentable area of a floor is fixed for the life of a building and is not affected by changes in corridor sizes or con-
figuration.

"Letter of compliance” means the letter issued annually by the Authority pursuantlté\.Q\N.19:319.14 that
must accompany the use of the tax credit certificate.

"Light rail station” means a location where passengers board or alight River Line Light Rail, the Bedgem
Light Rail, the Newark Light Rail services, or any other light sailvice owned and/or operated by New Jersey Transit
Corporation, Port Authority Transit Corporation or Port Authority Treiislson Corporation in the State of New Jer-
sey. Light rail is a transit mode with a lighter volume traffic capacity compared to wmrail service and character-
ized by lighter vehicles operating in one or tear trains on fixed rails, powered by electric or diesel, and not regulated
by the Federal Railroad Administration unless covered by a waiver for shseamperation of freigkand light rail pas-
senger service.

"Mixed use project” means a project comprising both a qualified business facility and a qualified residential pro-
ject, provided that the residential project does not need to be the predominant part of the mixedaiskipnugets
the criteria set forth in  N.J.A.C. 19:313(a)5.

"Net leasable area" means the usable area or actual occupiable area of a building, a floor or an office suite. The
amount of usable area can vary over the life of a building as corridaaadamnd contract and as floors are remodeled,
and thus is not fixed for the life of a building as would be the case with leasable area.

"New full-time position" means a position created by the business at the qualified business facility that did not pre-
viously exist in this State. New fulime position shall also include new failine positions that a business creates after
receipt of approval pursuant to N.J.A.C. 19® that are transferred to the qualified business facility upon completion
thereof.

"Patnership" means an entity classified as a partnership for Federal income tax purposes.

"Professional employer organization" means an employee leasing company registered with the Department of La-
bor and Workforce Development pursuant to P.L. 2001, c. RGDS.A. 34:867 et seq.).

"Program” means the Urban Transit Hub Tax Credit Program created pursuant to P.L. 2007, c. 346 and provided in
this subchapter.

"Progress information" means the information that must be submitted pursuantto N.J.A.€2.89:31

"Project" or "hub project" means employment by the business of a minimum of 25@nikmployees at a facil-
ity that meets the capital investment criteria of the Act in a qualified business facility located within a designated urban
transit hub in an djible municipality.

"Qualified business facility" means any building, complex of buildings or structural components of buildings, and
all machinery and equipment as defined under capital investment, located within a designated urban transit hub in an
eligible municipality, used in connection with the operation of a business.
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"Qualified residential project" means any building, complex of buildings or structural components of buildings,
consisting predominantly of residential units, located in an urbanttrassiwithin an eligible municipality.

"Rail station" means a rail station, including light rail stations, of the New Jersey Transit Corporation, Port Author-
ity Transit Corporation or Port Authority Trastudson Corporation, but shall not include any s#ltion located at an
international airport, except that any property located within ahaifemile radius surrounding the mid point of a New
Jersey Transit Corporation rail station platform area at an international airport upon which a qualified faciigss
constructed or renovated commencing after the effective date of P.L. 2011, c. 149 shall be deemed an urban transit hub,
excluding any property owned or controlled by the Port Authority of New York and New Jersey.

"Residential developer" meaasusiness that intends to make or acquire capital investments in a qualified residen-
tial project pursuant to sections 34 and 35 of P.L. 2009, c. 90.

"Residential unit" means a residential dwelling unit such as a rental apartment, a condominium orivecpétat
a hotel room, or a dormitory room.

"Site preparation" means the clearing, excavation, or removal of existing buildings, structures, vegetation, or facili-
ties, and the site grading or other earth work, which is necessary for the constructipralified business facility.

"Soft costs” means all costs associated with financing, design, engineering, legal, real estate commissions, furni-
ture, or office equipment with a useful life of less than five years, provided they do not exceed 20 pevtantagital
investment.

"Tax accounting period" or "tax privilege period" or "tax period” shall mean tax year for purposes of this chapter.

"Tenant" means a business that is a lessee or owner of a condominium in a qualified business facility and does not
include a lessee or owner of a condominium in a qualified residential facility.

"Urban transit hub" means property located within aloaké mile radius surrounding the mid point of a New Jer-
sey Transit Corporation, Port Authority Transit Corporation at Rathority TransHudson Corporation rail station
platform area, including all light rail stations; property located within aroite radius of the mid point of the platform
area of such a rail station if the property is in a qualified municipality uhdevlunicipal Rehabilitation and Economic
Recovery Act, P.L. 2002, c. 43 (N.J.S.A. 52:27BBRBt seq.) or in an area that is the subject of a Choice Neighbor-
hoods Transformation Plan funded by the Federal Department of Housing and Urban Developmientftteescam-
pus of an acute care medical facility located within amile radius of the mid point of the platform area of such a rail
station; the site of a closed hospital located within araite radius of the mid point of the platform area of saail
station; property located within a ohelf mile radius surrounding the mid point of one of up to two underground light
rail stations' platform areas that are most proximate to an interstate rail station; and property adjacent to, or connected
by ral spur to, a freight rail line if, as part of its regular course of business, as determined by the Authority, the business
utilizes that freight rail line for loading and unloading freight cars on trains delineated by the Authority pursuant to sub-
sectione. of section 3 of P.L. 2007, c. 346 (N.J.S.A. 3438. A property, which is partially included within the ra-
dius, shall only be considered part of the hub if over 50 percent of its land area falls within the radius. In the case of a
rail station with mitiple rail lines, a separate midpoint shall be determined for each such rail line. Once the hubs have
been delineated, the Authority will post eligible rail stations and corresponding midpoints on the website at
www.hewjerseybusiness.gov. The posting Wwélupdated if the eligible rail stations change and to reflect changes in
station midpoints.

"Urban transit hub tax credit" or "tax credit" means the tax credit permitted under P.L. 2007, c. 346, as amended by
P.L. 2009, c. 90 and this subchapter, whicyrhe applied against the tax liability otherwise due for corporation busi-
ness tax or insurance premiums tax pursuant to section 5 of P.L. 1945, c. 162 (N.J.S.A54pl0guant to sections
2 and 3 of P.L. 1945, c. 132 (N.J.S.A. 54:18And 54:18A3), pursuant to section 1 of P.L. 1950, c. 231 (N.J.S.A.
17:3215), or pursuant to N.J.S.A. 17B:33

"Urban transit hub tax credit transferee" or "tax credit transferee" means if the business transfers its tax credits by
first obtaining and then selling ossigning its tax credits as evidenced by a tax credit transfer certificate, then the owner
of the tax credits, including any subsequent owners of the tax credits.

HISTORY:
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Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 NRJ 1902(a).

Rewrote definitions "Affiliate", "Business", "Capital investment", "Rihe employee", "Light rail station”, "Rail
station”, "Urban transit hub" and "Urban transit hub tax credit"; substituted definition "Approval letter" for definition "
'Agreement' or ‘project agreement' "; rewrote definition "Approval letter"; added definitions "Developertitieull
employee at the qualified business facility", "Letter of compliance"”, "Professional employer organization”, "Progress
information", "Qualified residential project”, "Residential developer", "Residential unit", "Soft costs" and "Tenant"; in
definition "Eligibility period", inserted ", if any,"; and in definition "Eligible municipality", substituted the second oc-

currence of "was" for "is" precéwy "exempt from", and inserted "during tax year 2006".
Amended by R.2012 d.044, effective February 21, 2012.
See: 43 N.J.R. 2991(a), 44 N.J.R. 512(a).

Added definitions "Mixed use project" and "Urban transit hub tax credit transferee"; in definitionfl&@uasi-
dential project", substituted "consisting predominantly" for "including a mixed use project, the majority of which, as
measured by square footage, consists”; in definition "Urban transit hub", inserted "if the business uses that freight line at
any rail spur located adjacent to or within a enie radius surrounding the entrance to the property, provided the prop-
erty is located in the eligible municipality,”, and in definition "Urban transit hub tax credit", substituted "or" for a
comma precedingnd deleted "or gross income tax" following "insurance premiums tax".

Amended by R.2012 d.118, effective June 18, 2012.
See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

In definition "Eligibility period”, substituted "first certifies that" for "accepts the Gediion of' and deleted "that
it" following the second occurrence of "business"; in definition “Fialle employee at the qualified business facility",
inserted the last sentence; and rewrote definitions "Rail station" and "Urban transit hub".

Amended byR.2015 d.201, effective December 21, 2015.
See: 47 N.J.R. 2055(a), 47 N.J.R. 3160(a).

In definition "Capital investment", inserted a comma following the second, third, and fourth instances of "facility”,
substituted "thirebarty” for "third party”, insertg a comma following the second instance of "construction”, substituted
"January 13, 2008, the" for "the January 13, 2008", inserted a comma following "Act", and substituted "developers shall
submit their documentation to support the amount of their capitastment no later than April 26," for "the applicant
submits its documentation for approval of its credit amount by the eighth anniversary of that date, that is, by July 28,".

Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a)9N.J.R. 134(a).

Rewrote definition "Capital investment".
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8§ 19:319.3 Eligibility criteria

(a) In order to be eligible to be considered for an urban transit hub tax credit:
1. For a qualified business facility, if the busss is other than a tenant, the business shall:

i. Make or acquire capital investments in a qualified business facility totaling not less than $ 50,000,000. The capi-
tal investments of the owner shall include capital investments made by a tenant andludayaing tenant allowance
provided by the owner in the lease and any tenant improvements funded by a tenant(s), but only to the extent necessary
to meet the owner's minimum capital investment of $ 50,000,000 provided that the owner so indicate ircat®appli
or certification and further provided that such tenant allowance or tenant improvements meet the definition of capital
investment;

ii. Employ not fewer than 250 futime employees at the qualified business facility; and

iii. Demonstrate to the Autrity that the State's financial support of the proposed capital investment will yield a net
positive economic benefit, equaling at least 110 percent of the approved tax allocation amount, to both the State and the
eligible municipality for the period eqli 75 percent of the useful life of the investment, not to exceed 20 years.

2. If the business is a tenant in a qualified business facility:

i. The owner of the qualified business facility shall make or acquire capital investments, or in aisexXadity
capital and residential capital investments in the facility totaling not less than $ 50,000,000, as calculated in accordance
with (a)li above;

ii. The tenant shall occupy a leased area of the qualified business facility that represents at 1e@8{Q bbthe
capital investment in the facility, as calculated pursuant to (b) below;

iii. The tenant business and up to two other tenants shall employ not fewer than -2s@efelinployees in the ag-
gregate at the qualified business facility;

iv. The buiness shall lease the qualified business facility for a term of not less than 10 years; and

v. Except for tenants of a qualified business facility for which the owner has previously demonstrated a net positive
benefit and received approval of the projet er approval of tax credits, the business shall demonstrate to the Author-
ity that the State's financial support of the proposed capital investment will yield a net positive economic benefit, equal-
ing at least 110 percent of the requested tax crediaittm amount, to both the State and the eligible municipality for
the period equal to 75 percent of the useful life of the term of the tenant's lease, not to exceed 20 years. For purposes of
this evaluation, the tenant may include the benefit derived finerowner's capital investment, but not from employees
other than those referenced in (a)2iii above.

3. For a qualified residential project, the residential developer shall:
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i. Make or acquire capital investments totaling not less than $ 50,000,000atifeed residential project. This
requirement may be met by the residential developer or by one or more of its affiliates;

ii. Demonstrate to the Authority that the qualified residential project is likely to be realized with the provision of tax
credits athe level requested, but is not likely to be accomplished by private enterprise without the tax credits; and

ii. Not be required to meet the employment requirements required for a qualified business facility.
4. For a qualified business facility thatpart of a mixed use project, the business shall:

i. Make or acquire capital investments in a qualified business facility that is part of a mixed use project provided
that the qualified business facility represents at least $ 17,500,000 of the totdlicap#zment in the mixed use pro-
ject and the total capital investment in the mixed use project of which the qualified business facility is a part is not less
than $ 50,000,000;

ii. Employ not fewer than 250 futime employees at the qualified businesslity; and

iii. Demonstrate to the Authority that the State's financial support of the proposed capital investment will yield a net
positive economic benefit, equaling at least 110 percent of the approved tax allocation amount, to both the State and the
eligible municipality for the period equal to 75 percent of the useful life of the investment, not to exceed 20 years.

5. For a qualified residential project that is part of a mixed use project, the developer shall:

i. Make or acquire capital investmentsaimualified residential project that is part of a mixed use project provided
that the qualified residential project represents at least $ 17,500,000 of the total capital investment in the mixed use pro-
ject and the total capital investment in the mixedprsgect of which the qualified residential project is a part is not less
than $ 50,000,000;

ii. Demonstrate to the Authority that the qualified residential project is likely to be realized with the provision of tax
credits at the level requested, butd likely to be accomplished by private enterprise without the tax credits; and

iii. Not be required to meet the employment requirements required for a qualified business facility.

(b) In order to determine whether the tenant's leasable area of theegualifiness facility satisfies the capital in-
vestment eligibility threshold, the Authority shall multiply the owner's capital investment by the fraction, the numerator
of which is the leased net leasable area and the denominator of which is the tetasaigiel area. Capital investments
made by a tenant and not allocated to meet the owner's minimum capital investment threshold of $ 50,000,000 shall be
added to the amount of capital investment represented by the tenant's leased area in the qualifiedduilgine

(c) Full-time employment for an accounting or privilege period shall be determined as the average of the monthly
full-time employment for the period.

(d) Because a business may include an affiliate or affiliates, the capital investment &mdrenprequirements
may be met by the business or by one or more of its affiliates, and the entity satisfying the capital investment require-
ment does not need to be the same as the entity satisfying the employment requirement.

(e) A business shall be ttea as owner of a qualified business facility or a qualified residential project if it holds
title to the facility, whether it ground leases the land underlying the facility for at least 50 years or holds titlartd the
underlying the facility.

() A business that is investing in a qualified business facility or qualified residential project may apply for tax cred-
its valued at less than the total amount of the capital investments in its project.

(9) In determining whether a proposed capital investmehyigld a net positive benefit, the transfer of an existing
job from one location in the State to another may be considered as the creation of a new job if:

1. The business proposes to transfer existing jobs to a municipality in the State as parsolidatiom of busi-
ness operations from two or more other locations that are not in the same municipality whStagr ar oubf-State;
or

2. The business's chief executive officer, or equivalent officer, submits a certification pursuant to N.J34-C. 19
9.5(a)3iv.



Pagel23
N.J.A.C. 19:319.3

(h) For purposes of mixed use projects or qualified residential projects, an eligible municipality shall have the op-
tion, pursuant to section 18 of P.L. 2008, c. 46 (N.J.S.A. 522719), of deciding the percentage of nextn-
structed reislential units within the project, up to 20 percent of the total, required to be reserved for occupancy by low
or moderate income households, as those terms are defined under the rules of the Department of Community Affairs
concerning affordable housingoiFa mixed use project or a qualified residential project that has received preliminary or
final site plan approval prior to the effective date of P.L. 2011, c. 89, the percentage shall be deemed to be the percent-
age, if any, of units required to be resmhfor low or moderate income households in accordance with the terms and
conditions of such approval.

(i) If a developer of a mixed use project obtains tax credits for its capital investment in a qualified residential pro-
ject that is part of that mixed @project, it shall not be allowed a credit for the same qualified residential project pursu-
ant to other sections of this subchapter. For a developer that is allowed a credit for its capital investment in a qualified
residential project that is part of éxad use project, it, or an eligible tenant, shall also be allowed a credit for the capital
investment in a qualified business facility that is part of the same mixed use project, in the respective amounts set forth
in N.J.A.C. 19:319.9(a), provided thahe criteria in (a)4 and 5 above are satisfied.

HISTORY:
Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).
Rewrote the section.
Amended by R.2012 d.044, effective February 21, 2012.
See: 43 N.J.R. 2991(a), MJ.R. 512(a).

In (a)3ii, inserted "and" at the end; in (a)3iii, substituted a period for "; and" at the end; deleted (a)3iv; and added
(a)4, (a)5 and (g) through (i).

Amended by R.2012 d.118, effective June 18, 2012.

See: 44 N.J.R. 434(a), 44 N.J.R. 194

In (a)2v, substituted "requested tax credit" for "approved tax" and deleted the last sentence.
Amended by R.2012 d.119, effective June 18, 2012.

See: 44 N.J.R. 665(a), 44 N.J.R. 1794(a).

Rewrote the introductory paragraph of (a)4 and (i); and inntneductory paragraph of (a)5, substituted "is part
of" for "includes".



Pagel24
N.J.A.C. 19:319.4

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the New Jersey Office of Administrative Law

*** This file includes all Regulatins adopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 9. URBAN TRANSIT HUB TAX CEDIT PROGRAM

Go to the New Jersey Administrative Code Archive Directory
N.J.A.C. 19:319.4 (2017)
§ 19:319.4 Restrictions

(a) A business shall not be allowed urban transit hub tax credits if:

1. The business participates in a Business Employmeantive Program agreement pursuant to P.L. 1996, c. 26
(N.J.S.A. 34:1B124 et seq.) relating to the same capital investment, employees, and site that qualify the business for
urban transit hub tax credits; or

2. The business receives assistance fronBtl#ness Retention and Relocation Assistance Grant Program pursuant
to P.L. 1996, c. 25 (N.J.S.A. 34:1H.2 et seq.).

(b) A business that is allowed a tax credit under this section shall not be eligible for incentives authorized by the
Municipal Rehabilittion and Economic Recovery Act pursuant to P.L. 2002, c. 43 (N.J.S.A. 52:2IBBBeq.).

(c) A business shall not qualify for a tax credit based upon capital investment and employmetiinoé feithploy-
ees, if that capital investment or employment westtasis for which a grant was provided to the business pursuant to
the InvestNJ Business Grant Program Act, P.L. 2008, c. 112 (N.J.S.A.-38718t seq.).

(d) Capital investments in a qualified business facility must be incurred after January 13h2@ddtive date of
P.L. 2007, c. 346. An approved business must submit its documentation for approval of its credit amount before the end
of the eighth year after the effective date, and thus, before January 13, 2016, if its application was sulamittep-to
proved by the Authority prior to September 18, 2013, the effective date of the "New Jersey Economic Opportunity Act
of 2013," P.L. 2013, c. 161. The credit amount allowed for a tax period ending after January 16, 2016 during which doc-
umentation of dusiness's credit amount remains unapproved shall be forfeited, although credit amounts for the remain-
der of the 10 years shall remain available to it. This eyglar limit is expected to afford businesses applying toward the
end of the fiveyear applicabn period at least three years to complete the project. If the Authority approved the busi-
ness's application on or after September 18, 2013, and on or before December 31, 2013, the business shall submit its
documentation for approval of its credit amonatlater than April 26, 2019, and the credit amount for any tax period
ending after July 28, 2019, during which the documentation of the business's credit amount remains uncertified shall be
forfeited, although credit amounts for the remainder of the yddle 10year credit period shall remain available to it.
Capital investments in a qualified residential facility must be incurred after July 28, 2009, the effective date of P.L.
2009, c. 90, and developers shall submit their documentation to suppamadb@t of their capital investment no later
than April 26, 2019. Other documentation may be submitted after that date, but the credit amount for any tax period dur-
ing which the documentation of the business's credit amount remains uncertified aft&, 20¢2 shall be forfeited,
although credit amounts for the remainder of the years shall remain available to it.

(e) If a business participating in a Business Employment Incentive Program agreement for the same capital invest-
ment, employees, and site eceiving assistance from the Business Retention and Relocation Assistance Grant Pro-
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gram, InvestNJ Business Grant Program, or incentives authorized by the Municipal Rehabilitation and Economic Re-
covery Act, seeks to qualify for urban transit hub tax credighall first repay and terminate assistance pursuant to the

rules governing the Business Employment Incentive Program, Business Retention and Relocation Assistance Grant Pro-
gram, InvestNJ Business Grant Program or Municipal Rehabilitation and EcoRenvwery Act, as applicable.

HISTORY:
Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).

In ()1, inserted "or" at the end; in (a)2, substituted a period for "; or" at the end; deleted (a)3; added new-(c); reco
ified former (c) and (d) as (d) and (e); rewrote (d); and in (e), inserted "InvestNJ Business Grant Program, or incentives
authorized by the Municipal Rehabilitation and Economic Recovery Act," and "InvestNJ Business Grant Program or
Municipal Rehabilitsibn and Economic Recovery Act,", and substituted a comma for "or" following the second occur-
rence of "Business Employment Incentive Program".

Amended by R.2012 d.118, effective June 18, 2012.
See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

In (d), substituted 'ldmitted” for the first occurrence of "applied for" and "business's" for "business” preceding
"credit” throughout.

Amended by R.2015 d.201, effective December 21, 2015.
See: 47 N.J.R. 2055(a), 47 N.J.R. 3160(a).

In (d), substituted "eigkhyear" for "eighthyear”, and "developers shall submit their documentation to support the
amount of their capital investment no later than April 26, 2017. Other documentation may be submitted after that date,
but the credit amount for any tax period during which the doctatien of the business's credit amount remains uncer-
tified after July 28, 2017, shall be forfeited, although credit amounts for the remainder of the years shall remain availa-
ble to it." for "be applied for within five years of July 28, 2009. A residedgakloper must submit its documentation
for approval of its credit amount within eight years after July 28, 2009. The credit amount allowed for a tax period end-
ing after July 28, 2017 during which documentation of a business's credit amount remainsvabgipat be forfeited,
although credit amounts for the remainder of the 10 years shall remain available to it.".

Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R. 134(a).

In ()1 and (e), substituted "agreement” forafgl; and, rewrote (d).
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§ 19:319.5 Application submission requirements
(a) Each application to the Authority made by an owner, tenant or residential developer shall include the following

information in an application formg@rescribed by the Authority:

1. Business information, including information on all affiliates contributing eithetifo# employees or capital
investment or both to the project, shall include the following:

i. The name of the business;

ii. The contacinformation of the business;

iii. Prospective future address of the business (if different);

iv. The type of the business;

v. Principal products and services and thdegt North American Industry Classification System number;
vi. The New Jersey tax idéfitation number;

vii. The Federal tax identification number;

viii. The total number of employees in New Jersey;

ix. The total list of New Jersey operations;

X. A written certification by the chief executive officer, or equivalent officer for North Ameigeerations, stating
that the business applying for the program is not in default with any other program administered by the State of New
Jersey and that he or she has reviewed the application information submitted and that the representations contained
therein are accurate;

xi. Disclosure of legal matters in accordance with the Authority debarment and disqualification rules at N.J.A.C.
12A:4-12;

xii. Submission of a tax clearance certificate, pursuant to P.L. 2007, c. 101,

xiii. A list of all the developrent subsidies, as defined by P.L. 2007, c. 200, that the applicant is requesting or re-
ceiving, the name of the granting body, the value of each development subsidy, and the aggregate value of all develop-
ment subsidies requested or received. Examples ela@went subsidizes are tax benefits from programs authorized
under P.L. 2004, c. 65; P.L. 1996, c. 26; and P.L. 2002, c. 43;

xiv. In the event that the business is a partnership and chooses to allocate the revenue realized from the sale of the
tax creditsother than as a proportion of the owners' distributive share of income or gain of the partnership, the business
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shall provide an agreement that sets forth the allocation among the owners. This agreement will be submitted to the Di-
rector of the Division ofraxation in the Department of Treasury by such time and with such information as the Director
may require; and

xv. Any other necessary and relevant information as determined by the Authority for a specific application;
2. Project information shall includbe following:
i. An overall description of the proposed project;

ii. A description of the capital investments planned by the business, if other than a tenant at the proposed qualified
business facility, or, if the business is a tenant, represented lpatiezl area of the business, at the proposed qualified
business facility; and if the business is a residential developer, a description of the capital investment planned to be
made or acquired in a qualified residential project;

ii. The estimated valuefdhe capital investment;

iv. A certification from the owner, with supporting evidence, that the State's financial support of the proposed capi-
tal investment in a qualified business facility will yield a net positive economic benefit, equaling 110 pEtcene-
guested tax allocation amount, to the State and the eligible municipality for the period equal to 75 percent of the useful
life of the investment or the term of the tenant's lease, not to exceed 20 years, taking into account the criteria listed at
N.J.A.C. 19:319.7(c). The applicant may be required to submit any other information required by the Authority to con-
duct an analysis of the economic impact of the project;

v. If the capital investment is a qualified residential project, a pro formgsamalemonstrating that the project is
likely to be realized with the provision of the tax credits at the level requested to be realized but is not likely to be ac-
complished by private enterprise without the credits;

vi. A description of how the green bdihg standards to be set forth in the green building manual prepared by the
Department of Community Affairs, pursuant to section 1 of P.L. 2007, c. 132 (N.J.S.A. 5P3P76) are to be incor-
porated into the proposed project including use of renewablgyerarergyefficient technology, and nerenewable
resources in order to reduce environmental degradation and encouragertoropst reduction;

vii. Identification of the site of the proposed qualified business facility or qualified residential piogbatdjng the
block and lot of the site as indicated upon the local tax map and evidence that the site is located wholly or partially (over
50 percent) within an urban transit hub in the form of a survey or other documentation acceptable to the Authority;

viii. A project schedule that identifies projected move dates for the proposed qualified business facility or qualified
residential project;

ix. If the capital investment is a qualified business facility, a schedule ofteloriand longerm employment qo-
jections of the business in the State taking into account the proposed project;

X. The terms of any lease agreements (including, but not limited to, information showing net leasable area by the
business if a tenant and total net leasable area; orhiuiaess is an owner, information showing net leasable area not
leased to tenants and total net leasable area) and/or details of the purchase or building of the proposed project facility;
and, if an application involves int@tate job transfers, a full @eomic analysis of all locations under consideration by
the company and copies of all lease agreements, ownership documents, or substantially similar documentation for the
business's current-@tate locations and, to the extent they exist, for the patenttof-State location alternatives;

Xi. The total number of anticipated new ftiline positions that would be created in New Jersey and occupy the
qualified business facility and the total number of-fithie employees that would occupy the qualifiedibass facility,
and the distribution of such totals identified by business entity; and

xii. Any other necessary and relevant information as determined by the Authority for a specific application; and
3. Employee information shall include the following:

i. A written certification that the employees that are the subject of this application will fiefellemployees at the
qualified business facility and are subject to withholding as provided in the New Jersey Gross Income Tax Act;

ii. The average annual wa and benefit rates of fuiime employees and new fdlme positions at the qualified
business facility;
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ii. To the extent a tenant is meeting the employment requirement together with up to two other tenants in the quali-
fied business facility, a subnsisn from the other tenants relating to (a)3i above;

iv. For the purpose of N.J.A.C. 19:313(g)2, a written certification by the chief executive officer, or equivalent
officer, that the existing jobs are at risk of leaving the State and that the xddetige officer, or equivalent officer,
has reviewed the information submitted that the representations contained therein are accurate, and the business intends
to employ not fewer than 500 fitiime employees in the qualified business facility;

v. Eviderte that the applicant has provided the application information required by the State Treasurer for a devel-
opment subsidy such as the tax credits, pursuant to P.L. 2007, c. 200; and

vi. Any other necessary and relevant information as determined by theriyufboa specific application.

(b) A developer may apply to have a building approved as a qualified business facility by submitting the infor-
mation required pursuant to (a)2i through ix above. Any tenant seeking an approval of tax credits for a lousikfied
ness facility so approved will be required to submit the information required pursuant to (a)1, 2v through ix and 3
above.

(c) The business or developer applying to the program shall submit an application fee set forth at N.J.A.C. 19:31
2.7.

HISTORY:
Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).

In the introductory paragraph of (a), substituted a comma for "or a" following "owner" and inserted "or residential
developer"; in (a)lxiv, substituted "reventealized from the sale of the tax credits" for "amount of credit" and a semi
colon for the comma following "require”, and deleted "which at minimum must conform with  N.J.A.C- 19:31
9.8(b)10" following "owners"; rewrote (a)2ii; added new (a)2iv throumR\{; recodified former (a)2iv through (a)2ix
as (a)2vii through (a)2xii; in (a)2vii and (a)2viii, inserted "or qualified residential project"; in (a)2ix, substituted "|f
capital investment is a qualified business facility, a" for "A"; in (a)3i, st "will be" for the first occurrence of
"are" and "at the qualified business facility" for "as defined in this chapter"; in (a)3ii, substituted "at" for "that would
occupy"; added new (a)3iii; and recodified former (a)3iii and (a)3iv as (a)3iv abwd (a)

Amended by R.2012 d.044, effective February 21, 2012.

See: 43 N.J.R. 2991(a), 44 N.J.R. 512(a).

Rewrote (a)2x; added new (a)3iv; and recodified former (a)3iv and (a)3v as (a)3v and (a)3vi.
Amended by R.2012 d.118, effective June 18, 2012.

See: 44 N.J.R434(a), 44 N.J.R. 1784(c).

Rewrote (a)1x.
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§ 19:319.6 Application and servicing fees

(a) A business applying for benefits under this program shall submit the followirgnmeaonrefundable applica-
tion fee, with paymerin the form of a check, payable to the "New Jersey Economic Development Authority™:

1. If a business is an owner of the proposed qualified business facility, the application fee is $ 5,000;

2. If a business is a tenant of the proposed qualified busiaeiis/fwherein the owner has not made application
for the approval of tax credits, the application fee is $ 5,000; or

3. If a business is a developer of the proposed qualified business facility, the application fee of $ 5,000.

(b) In addition to the applation fees in (a)1, 2 and 3 above, for a qualified business facility, a business shall pay to
the Authority the full amount of direct costs of an analysis by a third party retained by the Authority, if the Authority
deems such retention to be necessary.

(c) A nonrefundable fee of .5 percent of the approved tax credit, not to exceed $ 300,000, shall be charged by the
Authority upon the approval of the tax credit.

(d) A nonrefundable fee of .5 percent of the tax credit, not to exceed $ 300,000, shatl pegrao the receipt of
the tax credit certificate.

(e) A business shall pay to the Authority an annual review fee, beginning the tax accounting or privilege period in
which the Authority accepts the certification that the business has met the cagistiient and employment qualifica-
tions, and for the duration of the eligibility period. The annual review fee shall be paid to the Authority by the business
at the time the business submits its annual letter of compliance. The annual review fee shAIDDe8r year.

(f) A business applying for a tax credit transfer certificate pursuantto N.J.A.C-29@%hall pay to the Author-
ity a fee of $ 2,500.

(9) For each project with approved tax credits of $ 5,000,000 or less;rafuondable fee of $ 800 shall be paid
for each request for any administrative changes, additions, or modifications to the tax credit; anefancdable fee
of $ 7,500 shall be paid for any major changes, additions, or modifications to the tax credit, such as thogpenequirin
tensive staff time and Board approval. For each project with approved tax credits in excess of $ 5,000,0@0, a non
fundable fee of $ 5,000 shall be paid for each request for any administrative changes, additions, or modifications to the
grant; and aon-refundable fee of $ 25,000 shall be paid for any major changes, additions, or modifications to the grant,
such as those requiring extensive staff time and Board approval.

HISTORY:
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Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 9@d), 42 N.J.R. 1902(a).

In (a)2, inserted "wherein the owner has not made application for the approval of tax credits" and substituted "$
5,000" for "$ 2,500"; added new (b); added (c), (d) and (f); recodified former (b) as (e); and rewrote (e).

Amended byR.2011 d.243, effective October 3, 2011.
See: 43 N.J.R. 1415(a), 43 N.J.R. 2622(a).

In (c) and (d), substituted "nenefundable” for "noffundable”.
Amended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

Added (g).
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§ 19:319.7 Review of application and certification of project completion

(a) A business seeking an approval of tax credits for a qualified business facility may apply for tax credits for a quali-
fied business facility thavas commenced after January 13, 2008, within five years after January 13, 2008, the effective
date of the Act. A residential developer may apply for tax credits for a qualified residential facility that was commenced
after July 28, 2009, by December 2012.

(b) The Authority shall conduct a review of the applications commencing with the completed application bearing
the earliest submission date or if interest in the program so warrants, at its discretion and upon notice, institute a com-
petitive applicatbn process whereby all applications submitted by a date certain will be evaluated as if submitted on that
date. The Authority may require the submission of additional information to complete the application or may require the
resubmission of the entire djmation, if incomplete. In order to be deemed complete, the application shall identify the
proposed project site and demonstrate financial and organizational ability to undertake the proposed project through
evidence of available capital sufficient to qalete the project. The review will determine whether the applicant:

1. Complies with the eligibility criteria;
2. Satisfies the submission requirements; and
3. Adequately provides information for the subject application.

(c) In determining whether the comy meets the net economic benefits test, as certified by the owner pursuant to
N.J.A.C. 19:319.5(a)2iv and 3iv, the Authority's consideration shall include, but not be limited to, the local and State
taxes paid directly by and generated indirectly lylihsiness, property taxes or payment in lieu of taxes paid directly
by and generated indirectly by the business, taxes paid directly or generated indirectly by new or retained employees,
and peripheral economic growth caused by the business's relocetiienurban transit hub, provided that such determi-
nation shall be limited to the net economic benefits derived from the capital investment commenced after the submis-
sion of an application to the Authority.

(d) In developing a recommendation for allocatimgdits to qualified residential projects, the chief executive of-
ficer shall take into account, together with other factors deemed relevant by the Executive Director:

1. An evaluation of the residential developer's pro forma analysis submitted pursuldni.faC. 19:319.5(a)2v;
2. Input from the municipality in which the project is located;
3. Whether the project furthers specific State or municipal planning and development objectives, or both; and

4. Whether the project furthers a public purpose, sisotatalyzing urban development or maximizing the value of
vacant, dilapidated, outmoded, governmewned, or underutilized property or both.
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(e) Upon completion of the review of an application pursuant to (b) through (d) above, and receipt of a recommen-
dation from Authority staff on the application, the Board shall determine whether or not to approve the application, the
maximum amount of tax credits to be granted and, in the case of a residential developer, the maximum percentage
amount of allowed tax edits for its capital investment in a qualified residential project, and promptly notify the appli-
cant and the Director of the Division of Taxation of the determination. When considering an application involving intra
State transfers pursuant to N.J.A1@:31-9.3(g), the Board shall make a separate determination to verify and confirm
that the jobs are at risk of leaving the State, which will consist of reviewing the materials submitted by the applicant,
testing the validity of financial information andsasnptions through the use of computer models and, to the extent nec-
essary, seeking input from third party consultants, the cost of which will be paid by the applicant. The Board's award of
the credits will be subject to conditions subsequent that musebmmrder to retain the credits. An approval letter set-
ting forth the conditions subsequent will be sent to the applicant. Such conditions shall include, but not be limited to, the
requirement that the project complies with the Authority's prevailingewaguirements P.L. 2007, c. 245 (N.J.S.A.
34:1B-5.1) and affirmative action requirements P.L. 1979, c. 303 (N.J.S.A. &l4)Bthat the project does not violate
any environmental law requirements, and requirements regarding the use of renewableeraryggfficient technol-
ogy, and nofwrenewable resources in order to reduce environmental degradation and encourdgerauagt reduc-
tion.

1. If the application is approved, the project approval is subject to the terms and conditions of the apjgroval let
and any benefits under the program are subject to the completion of the project and satisfaction of the capital investment
and employment qualifications required for the urban transit hub tax credits.

2. In the approval notice to the business, thehArity shall set a date by which its approval will expire.

(f) Within one year following the date of application approval by the Authority, each approved business shall sub-
mit progress information indicating that the business has site plan approvalinfgneorcand site control of the quali-
fied business facility or qualified residential project. Unless otherwise determined by the Authority in its sole discretion,
the Authority's approval of the tax credits shall expire if the progress information iscedted by the Authority within
one year of the date of application approval.

(g) Upon completion of the capital investment and employment requirements of the program, the business shall
submit a certification of a certified public accountant, which magnbade pursuant to an "agreed upon procedures” let-
ter acceptable to the Authority evidencing that the business has satisfied the conditions relating to capital investment
and any employment requirements.

1. The certification with respect to the capital istveent shall define the amount of the tax credits and shall not be
increased regardless of additional capital investment in the qualified business facility, provided however that in no event
will the amount of tax credits exceed the amount of tax creddtgqusly approved by the Board or, in the case of a
residential developer, the maximum percentage amount of allowed tax credits approved by the Board for the business's
capital investment in a qualified residential project. If the certification indithté$he capital investment is less than
the minimum eligibility requirement, the business shall no longer be eligible for tax credits.

2. In general, this certification shall be submitted to the Authority no later than five years after the Authority's re-
ceipt of the progress information.

3. For project applications for a qualified business facility approved in the fifth year that the Act is in effect but
prior to September 18, 2013, the certification shall be submitted no later than eight years dfiectthe date of the
Act (that is, by January 13, 2016). For developer applications approved in the fifth year that the Act is in effect but prior
to September 18, 2013, any tenant's application and certification relating to a qualified businessofagiptpged
shall be submitted no later than eight years after the effective date of the Act (that is, by January 13, 2016). For project
applications approved on or after September 18, 2013, and on or before December 31, 2013, the certification shall be
sulmitted no later than April 26, 2019, and the credit amount for any tax period ending after July 28, 2019, during
which the documentation of the business's credit amount remains uncertified shall be forfeited, although credit amounts
for the remainder of #hyears of the 19ear credit period shall remain available to it. Residential developers shall sub-
mit their documentation to support the amount of their capital investment no later than April 26, 2019. Other documen-
tation may be submitted after that datet the credit amount for any tax period during which the documentation of the
business's credit amount remains uncertified after July 28, 2019, shall be forfeited, although credit amounts for the re-
mainder of the years shall remain available to it.
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4. The Authority may seek additional information from the business and or information from the Department of
Labor and Workforce Development to support the certification.

(h) Once the Authority accepts the certification of the business that it has satisfieghithbinvestment and em-
ployment requirements, if any, of the program, and the Authority determines that other necessary conditions have been
met, the Authority shall notify the business and notify the Director of the Division of Taxation, and thes®shiaié
receive its tax credit certificate. The use of the tax credit certificate shall be subject to the receipt of an anofial letter
compliance.

HISTORY:
Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).

Rewrote (a) and the introductory paragraph of (b); added new (c) and (d); recodified former (c) as new (e) and for-
mer (d) as (g); rewrote (e) and (g); added (f); recodified former (e) as (h); and rewrote (h).

Amended by R.2011 d.208, effective August 1120

See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

In (e)1, substituted "approval letter” for "project agreement”.

Amended by R.2012 d.044, effective February 21, 2012.

See: 43 N.J.R. 2991(a), 44 N.J.R. 512(a).

In (c), inserted "and 3iv"; and in the introdugtgaragraph of (e), inserted the second sentence.
Amended by R.2012 d.118, effective June 18, 2012.

See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

In the introductory paragraph of (b), inserted "completed” and the next to last sentence.
Amended by R.2015 d.20#&ffective December 21, 2015.

See: 47 N.J.R. 2055(a), 47 N.J.R. 3160(a).

In (a), inserted a comma following the first occurrence of "2008", and substituted ", by December 21, 2012" for
"within five years after July 28, 2009, the effective date of P.L920090 (that is, by July 28, 2014)"; in (g), inserted a
comma following "accountant”; and rewrote (g)3.

Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R. 134(a).
Rewrote (g)3.
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8§ 19:319.8 T« credit certificate

(a) The tax credit certificate shall set forth the following terms:
1. The starting date of the eligibility period;
2. The amount of the tax credits;
3. Arequirement that any use of the tax certificate be accompanied by aflettenpliance;

4. In the event that the Board has approved an application for a business using one or more affiliates in order to sat-
isfy the employment and or capital investment requirements of the program, a schedule setting forth the eligible affili-
atesand a requirement by the business to notify the Authority at least seven days prior to date of filing relating to each
tax accounting or privilege period the proposed allocation of tax credits by the business;

5. Events that would trigger reduction andféiture of tax credit amounts;

6. Reporting requirements and an annual tax clearance certificate issued by the Division of Taxation pursuant to
P.L. 2007, c. 200.

HISTORY:
Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42\R. 1902(a).

Section was "Project agreement". Rewrote the section.
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§ 19:319.9 Tax credit amount; application and allocation of the tax credit

(a) The amount of tax credit allowed shall be equal to the lesser of the tantocin satisfies the net benefit test pur-
suantto N.J.A.C. 19:39.7(c), or either the capital investment made by the business or the capital investment repre-
sented by the business's leased area, or area owned by the business as a condominiumasylrgahiic¢ton or dis-
gualification provided in the Act and this subchapter and, provided that in no event will the amount of tax credits exceed
the amount of tax credits previously approved by Board or, in the case of a residential developer, the marxdientm p
age amount of allowed tax credits approved by the Board for the business's capital investment in a qualified residential
project as follows:

1. If the owner uses space in a qualified business facility, in order to determine the amount of thecapitadr's
investment that will be attributed toward the amount of its tax credit, the Authority shall multiply the owner's capital
investment by a fraction, the numerator of which is the net leaseable area of the qualified business facility not leased to
temants and the denominator of which is the total net leaseable area. For purposes of this calculation, unless the business
that owns or operates the residential space qualifies under N.J.A.C913;3é&sidential space leased or offered for
lease or salshall not be included in the numerator.

2. In order to determine the amount of the tenant's or condominium'’s capital investment that will be attributed to-
ward the amount of its tax credits, the Authority shall add the amount of capital investment ttefrieaithe calcula-
tionin N.J.A.C. 19:39.3(b) to any tenant allowance provided by the owner in the lease and any tenant improvements
funded by a tenant, provided that the owner has not included such tenant allowance or tenant improvements in its calcu-
lation of capital investment and further provided that such tenant allowance or tenant improvements meet the definition
of capital investment.

(b) For the 10 consecutive years following the notification pursuantto N.J.A.C-29:@31, a business may ap-
ply 10 percent of the total credit amount per each tax accounting or privilege period, beginning with the tax period in
which the business is first certified by the Authority as having met the investment capital and employment qualifica-
tions, subject to # provisions of the Act and this subchapter.

(c) The business may apply the credit against their corporation business tax or insurance premiums tax otherwise
due pursuant to section 5 of P.L. 1945, c. 162 (N.J.S.A. 545)0pursuant to sections 2 andf3oL. 1945, c. 132
(N.J.S.A. 54:18A2 and 54:18A3), pursuant to section 1 of P.L. 1950, c. 231 (N.J.S.A. 1¥5320r pursuant to
N.J.S.A. 17B:235. The credit awarded to the business using one or more affiliates to satisfy the employment and or
capitalinvestment requirements of the program shall be applied on the basis of the allocation(s) submitted pursuant to
the application, or as subsequently adjusted pursuantto N.J.A.C-A98Bfrovided, however, that any affiliate that
receives an allocatiomust have contributed either capital investments to the business facility or employees at the busi-
ness facility during the tax period for which the tax credits are issued.
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(d) The amount of credit allowed for a tax period to a business that is a tenaqiaiified business facility shall
not exceed the business' total lease payments for occupancy for the tax period.

(e) The tax credits are not refundable and shall not result in a refund in the event that they do not equal or exceed a
business's tax lialfty.

(f) The credit amount that may be taken for a tax period of the business that exceeds the final liabilities of the busi-
ness for the tax period may be carried forward for use by the business in the next 20 successive tax periods, and shall
expire theeafter, provided that the business does not take more thaermtheof its approved credit amount in any tax
period and the value of all credits approved by the Authority against tax liabilities pursuant to P.L. 2007, c. 346
(N.J.S.A. 34:1B207 et seq.)in any fiscal year, shall not exceed $ 150,000,000.

(g) For applications submitted to and approved by the Authority prior to September 18, 2013, the amount of credit
for any tax period ending eight years after the effective date of P.L. 2007, c. 346AN3%:1B207) (that is January
13, 2008) during which the documentation of a business' credit amount remains uncertified shall be forfeited, although
credit amounts for the remainder of the years of thgeld eligibility period shall remain available it. For commer-
cial development applications approved on or after September 18, 2013, and on or before December 31, 2013, the credit
amount for any tax period ending after July 28, 2019, during which the documentation of the business's credit amount
remahs uncertified shall be forfeited, although credit amounts for the remainder of the years ef#iae @é@dit period
shall remain available to it. With respect to residential development, the credit amount for any tax period during which
the documentatio of the business's credit amount remains uncertified after July 28, 2019, shall be forfeited, although
credit amounts for the remainder of the years shall remain available to it.

HISTORY:
Amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.R. 907(a), 42 N.J.R. 1902(a).

Rewrote the introductory paragraph of (a); in (a)2, inserted "or condominium's"; rewrote (b); deleted former (c);
recodified former (d) through (h) as (c) through (g); and rewrote (c).

Amended by R.2012 d.044, effective Felsgual, 2012.
See: 43 N.J.R. 2991(a), 44 N.J.R. 512(a).

Rewrote (f).

Amended by R.2012 d.118, effective June 18, 2012.
See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

In the introductory paragraph of (a), inserted "the lesser of the amount which satisfiesbgefietest pursuant
to N.J.A.C. 19:319.7(c), or either"; in the introductory paragraph of (b), inserted "beginning with the tax period in
which the business is first certified by the Authority as having met the investment capital and employméd-qualif
tions,"; and rewrote (Q).

Amended by R.2017 d.010, effective January 3, 2017.
See: 48 N.J.R. 2031(a), 49 N.J.R. 134(a).
Rewrote (Q).
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§ 19:319.10 Application for tax credit transfer certificate

(a) Tax credits, upon ret thereof by a business from the Director and the Authority, may be transferred, by sale or
assignment, in full or in part, in an amount not less than $ 25,000 of tax credits, pursuant to this section, to any other
person(s) that may have a tax liakilitursuant to section 5 of P.L. 1945, c. 162 (N.J.S.A. 543))Aursuant to sec-
tions 2 and 3 of P.L. 1945, c. 132 (N.J.S.A. 54:4BAnd 54:18A3), pursuant to section 1 of P.L. 1950, c. 231
(N.J.S.A. 17:3215), or pursuant to N.J.S.A. 17B:B3 A businas may apply to the Director of the Division of Taxation
in the Department of the Treasury and the Chief Executive Officer of the Authority for an initial tax credit transfer cov-
ering one or more tax periods, in lieu of the business being allowed any taohthem credit against the tax liability of
the business. Such application shall identify the specific tax credits to be transferred (amounts, tax periods), the consid-
eration received therefor, and the identity of the transferee. Once approved by friex€bigive Officer of the Au-
thority and the Director of the Division of Taxation, a tax credit transfer certificate shall be issued to the business, nam-
ing the transferee. The certificate issued to the business shall include a statement waiving th& bgbirte claim
that amount of the credit against the taxes that the business has elected to sell or assign. Any amount of a tax credit
transfer certificate used by a purchaser or assignee against a tax liability shall be subject to the same &mitations
conditions that apply to the use of the credits by the business that originally applied for and was allowed the credits.

(b) The initial sale or assignment of any amount of tax credits allowed under this section shall not be exchanged for
consideratia received by the business of less than 75 percent of the transferred credit amount before considering any
further discounting to present value which shall be permitted. In order to evidence this requirement, the business shall
submit to the Authority anxecuted form of standard selling agreement which states that the consideration received by
the business is not less than 75 percent of the transferred credit amount before considering any further discounting to
present value which shall be permitted.

(c) In the event that the business is a partnership and chooses to allocate the income realized from the sale of the tax
credits other than in proportion to the partners' distributive shares of income or gain of the partnership, the selling agree-
ment shall seforth the allocation among the partners which has previously been submitted to the Director of the Divi-
sion of Taxation in the Department of Treasury pursuantto N.J.A.C.-9B84).

(d) Following an initial transfer of tax credits by a business thginaily applied for and was allowed the credits,
transferees and subsequent transferees of such credits may also make subsequent transfers to person(s) that may have a
tax liability pursuant to section 5 of P.L. 1945, c. 162 (N.J.S.A. 5430 Aursuanto sections 2 and 3 of P.L. 1945, c.

132 (N.J.S.A. 54:18& and 54:18A3), pursuant to section 1 of P.L. 1950, c. 231 (N.J.S.A. 1T5)20r pursuant to

N.J.S.A. 17B:23b. A transferee may, upon notice to the Director of the Division of Taxation in {herdeent of

Treasury and the Authority, effectuate a subsequent tax credit transfer, in the same amount and for the same tax periods
set forth in such transferee's tax credit transfer certificate, in lieu of the transferee being allowed any amowetef the ¢

its against the tax liability of the transferee. Such subsequent transfer shall occur by means of endorsement of the tax
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credit transfer certificate to the subsequent transferee. The provisions of (b) and (c) above shall not apply to such subse-
qguent traasfers.

(e) The Authority shall develop and make available forms of applications and certificates to implement the transfer
processes described in this section.

HISTORY:
New Rule, R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.JF02(a).
Former N.J.A.C. 19:39.10, Reduction and forfeiture of tax credits, recodified to N.J.A.C. 19134
Repeal and New Rule, R.2012 d.044, effective February 21, 2012.
See: 43 N.J.R. 2991(a), 44 N.J.R. 512(a).
Section was "Application for taxedit transfer certificate".
Amended by R.2015 d.132, effective August 17, 2015.
See: 47 N.J.R. 258(a), 47 N.J.R. 2178(b).

In (a), inserted "in an amount not less than $ 25,000 of tax credits,", inserted the sixth occurrence of "the", and de-
leted the formefourth sentence; and rewrote (b).
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§ 19:319.11 Cap on total credits

The value of all credits approved by the Authority shall not exceed $ 1,500,000,000 of which the Authority may ap-
prove up to $ 150,000,000 in creditsfire aggregate for residential developers making capital investments in qualified
residential projects, provided that for each qualified residential facility, the residential developer shall be allowed tax
credits of no more than 35 percent of its capitaestment. Based on application and allocation activity and if sufficient
credits are available, the Authority may direct that the $ 150,000,000 cap be exceeded for allocation to qualified resi-
dential projects, as is deemed reasonable, justified and ajzpeop

HISTORY:
New Rule, R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).
Former N.J.A.C. 19:39.11, Reporting requirements, recodified to N.J.A.C. 1:9:34.
Amended by R.2012 d.044, effective February 21, 2012.
See: 43 N.J.R. 2991(a), 44 N.J.R. 512(a).
Substituted "35" for "20".



Page140

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the New Jersey Office of Administrative Law

*** This file includes all Regulationadopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 9. URBAN TRANSIT HUB TAX CREDIT ROGRAM

Go to the New Jersey Administrative Code Archive Directory
N.J.A.C. 19:319.12 (2017)
§ 19:319.12 Reduction and forfeiture of tax credits

(a) Unless excepted pursuant to (a)2 below, the amount of the annual credit otherwise availdideethadied by
20 percent for that tax period if:

1. Fewer than 200 fulime employees at the qualified business facility or, if the applicant is a tenant and has quali-
fied under N.J.A.C. 19:39.3(a)2iii, fewer than 200 fulime employees in the aggregare employed in new full
time positions in any tax period.

i. This reduction will remain for each subsequent tax period until the first period for which documentation demon-
strating the restoration of the 200 ftilhe employees employed in new ftilne positions at the qualified business fa-
cility has been reviewed and approved by the Authority.

ii. Once documentation restoring the 200-tithe employees employed in new ftiline positions has been ap-
proved, for the current tax period and each subsedarmperiod the full amount of the annual credit shall be allowed.

2. For businesses applying before January 1, 2010, there shall be no reduction if a business relocates to an urban
transit hub from another location or locations in the same municipality.

(b) If, in any tax period, the business reduces the total number-difffigllemployees in its Statewide workforce by
more than 20 percent from the number of-fule employees in its Statewide workforce in the last tax accounting or
privilege period prioto the credit amount approval under N.J.A.C. 193Xe), then the business shall forfeit its
credit amount for that tax period and each subsequent tax period until the first tax period for which documentation
demonstrating the restoration of the besisis Statewide workforce to the threshold levels required by this subsection
has been reviewed and approved by the Authority, for which tax period and each subsequent tax period the full amount
of the credit shall be allowed. For purposes of this sectimrginess" shall include any affiliate that has contributed to
the capital investment, received the tax credit or contributed to the 280rfelemployees at the qualified business
facility.

(c) If, in any tax period, the number of fitime employeesraployed by the business at the qualified business fa-
cility drops below 250 or the number of fitime employees, who are not the subject of i8tate job transfers, pursu-
antto N.J.A.C. 19:39.3(g)1, employed by the business at any other busined$yfactihe State, whether or not lo-
cated in an urban transit hub within an eligible municipality, drops by more than 20 percent from the number of full
time employees in its workforce in the last tax accounting or privilege period prior to the credit amonaval under
N.J.A.C. 19:319.7(e), then the business shall forfeit its annual credit amount for that tax period and each subsequent tax
period, until the first tax period of which documentation demonstrating the restoration of the numbetira&feth-
ployees employed by the business at the qualified business facility to 250 or an increase above the 20 percent reduction
has been reviewed and approved by the Authority, for which tax period and each subsequent tax period the full amount
of the annual edit shall be allowed.
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(d) If in any year in which the residential components of the qualified residential project no longer constitutes the
preponderance thereof as it existed at the time of certification of the tax credit amount, the residentiardmvieil®p
assignee shall forfeit its annual credit amount for that tax period and each subsequent tax period, until the first tax pe-
riod for which documentation demonstrating that the qualified residential project consists of the preponderance of resi-
dental units as existed at the time of certification of the tax credit amount has been reviewed and approved by the Au-
thority, for which tax period and each subsequent tax period the full amount of the annual credit shall be allowed. Addi-
tions of commercial sgce to the project shall not be considered in this determination.

HISTORY:
Recodified from N.J.A.C. 19:39.10 and amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).

In the introductory paragraph of (a), sutged "available” for "determined pursuant to final calculation of the
award of tax credits"; rewrote the introductory paragraph of (a)1, and (b) and (d); and in (a)2, substituted "For busi-
nesses applying before January 1, 2010, there" for "There". Foin&A.C. 19:319.12, Events of default, repealed.

Amended by R.2012 d.044, effective February 21, 2012.
See: 43 N.J.R. 2991(a), 44 N.J.R. 512(a).
In (b), substituted "N.J.A.C. 19:34.7(e)" for "this section™; and rewrote (c) and (d).
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§ 19:319.13 Effect of sale or lease of qualified facilities

(a) The tax credit amount shall be forfeited in the event of sale of the qualified business facility or sublease of the
business's tenancy as follows:

1. If the qualified businedscility is sold in whole or in part during the 4@ar eligibility period, the new owner
shall not acquire the capital investment of the seller and the seller shall forfeit all credits for the tax period imewhich t
sale occurs and all subsequent taxquks, except that any credits of tenants shall remain unaffected. The new owner
may not apply for tax credits based upon the seller's capital investment. If the business merges with or consolidates with
another entity, the resulting or transferee entigllshot be considered the new owner.

2. If a tenant subleases its tenancy in whole or in part during tieak@ligibility period, the sublessee shall not
acquire the credit of the sublessor, and the sublessor tenant shall forfeit all credits fopth@thsf its sublease and
all subsequent tax periods, except that if the sublessor tenant retains sufficient capital investment and employment to
remain eligible for the program, the forfeiture shall affect only the credits attributable to the suptaéisedof the
facility. For the purposes of calculating the total annual lease payments of the business, the lease payments of the sub-
lessee shall be subtracted.

(b) In the event of sale of the qualified residential facility in whole or in part, the sl either retain the tax
credit amount or assign to the new owner a tax credit amount equal to the amount of the capital investment that is sold,
provided that the capital investment sold represents at least $ 17,500,000 of the capital investmiaailitythe or-
der to determine the amount of capital investment sold, the Authority shall multiply the owner's capital investment by
the fraction, the numerator of which is the square footage of the portion of the qualified residential facilityotbat is s
and the denominator of which is the total square footage of the qualified residential facility.

(c) Tenants in a qualified residential project are not eligible to apply for tax credits and an owner may not assign tax
credits to a tenant.

HISTORY:
Repeal and New Rule, R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).

Section was "Remedies".
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§ 19:319.14 Reporting requirements; letter of compliance

(a) After notification pursuantto NA.C. 19:319.7(h):

1. In the case of a qualified business facility, the business shall furnish to the Authority an annual report certified by
a certified public accountant in a format as may be determined by the Authority which shall contain the fallimring
mation:

i. The number of fultime employees and new fulime positions employed at the qualified business facility, the
number pertaining to the business's Statewide employment, total lease payments and information on any change or an-
ticipated chage in the identity of the entities comprising the business elected to claim all or a portion of the credit. This
certified report is due 120 days after the end of the business's tax privilege period; and, failure to submit the certified
report within 120 dys will result in forfeiture of the tax credit for that privilege period; and

ii. A certification indicating whether or not the business is aware of any condition, event, or act which would cause
the business not to be in compliance with the approvahdher this subchapter; and

2. In the case of a qualified residential project, either the owner of the project or a tax credit transferee shall furnish
to the Authority a report in a format as may be determined by the Authority which shall contaitotheépinfor-
mation:

i. Documentary evidence that a deed restriction has been recorded against each residential component of the quali-
fied residential project. The deed restriction shall require that all residential units remain residential unitsaligid the
bility period has expired; and

ii. Evidence that the residential units of the qualified residential project are not being usedtfesidential pur-
poses. Such evidence may include, but is not restricted to, rental receipts, municipal reconds,cantification by a
MAI appraiser or governmental official. Failure to submit a copy of the annual report or submission of the annual re-
port, without the information required above, will result in forfeiture of any annual tax credits to be receied by t
business or tax credit holder unless the Authority determines that there are extenuating circumstances excusing the busi-
ness or tax credit transferee from the timely filing required. The Authority reserves the right to audit any of the repre-
sentations rmde and documents submitted in the annual report.

(b) The tax credit certificate may provide for additional reporting requirements.

(c) Annually, upon satisfactory review of all information submitted, the Authority will issue a letter of compliance.
No taxcredit certificate will be valid without the letter of compliance issued for the relevant tax privilege period. The
letter of compliance will indicate whether the business or the tax credit holder may take all or a portion of the credits
allocable to theax privilege period.
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HISTORY:
Recodified from N.J.A.C. 19:32.11 and amended by R.2010 d.177, effective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).

Section was "Reporting requirements”. Rewrote the introductory paragraph of (a)Znd (@), substituted "tax
credit certificate" for "project agreement”; added new (d); and recodified former (d) as (e). Former N.J.A:C. 19:31
9.14, Appeals, recodified to N.J.A.C. 19:8115.

Repeal and New Rule, R.2012 d.044, effective February 2P, 20
See: 43 N.J.R. 2991(a), 44 N.J.R. 512(a).

Section was "Reporting requirements; letter of compliance".
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§ 19:319.15 Approval process

(a) All completed applications for eligibility in the program shall be presented t®oduel for approval or denial.

(b) When the members act to approve or deny a request, the minutes of the public meeting at which such determi-
nation occurs are submitted to the Governor.

(c) The Board's action shall be effective 10 working days after ther@or's receipt of the minutes, provided no
veto has been issued.

(d) An applicant may challenge the Board's action by submitting in writing to the Authority, within 20 calendar
days from the date of the Board's action, an explanation as to how theappts met the program criteria. Such chal-
lenges are not contested cases subject to the requirements of the Administrative Procedure Act, N.J.S:Aeb2:14B
seq., and the Uniform Administrative Procedure Rules, N.J.A.C. 1:1.

(e) Challenges that are tilgesubmitted in accordance with (d) above shall be handled by the Authority as follows:

1. The chief executive officer shall designate an employee of the Authority to serve as a hearing officer for the
challenge and to make a recommendation on the métie @hallenge to the Board. The hearing officer shall perform
a review of the written record and may require apénson hearing. The hearing officer shall have sole discretion to
determine if an isperson hearing is necessary to reach an informedidlecis the challenge. In the case of an applica-
tion submitted in response to a competitive solicitation, the Authority shall not consider any new evidence or infor-
mation about the project, but must consider only evidence or information submitted asadicitetion submission
deadline. In the case of an application submitted other than in response to a competitive solicitation, the Authority may
consider new evidence or information that would demonstrate that the applicant meets all of the applteaton cr

2. Following completion of the record review and/ocperson hearing, as applicable, the hearing officer shall issue
a written report to the Board containing his or her finding(s) and recommendation(s) on the merits of the challenge. The
hearing dficer's report shall be advisory in nature. The chief executive officer, or equivalent officer, of the Authority
may also include a recommendation to the written report of the hearing officer. The applicant shall receive a copy of the
written report of tie hearing officer and shall have the opportunity to file written comments and exceptions to the hear-
ing officer's report within a reasonable amount of time from receipt of such report.

3. The Board shall consider the hearing officer's report, the reconati@mdf the chief executive officer, or
equivalent officer, if any, and any written comments and exceptions timely submitted by the applicant. Based on that
review, the Board shall issue a final decision on the challenge. Such decision shall becoime &ffeedrking days
after the Governor's receipt of the minutes of the public meeting at which such decision occurs, provided no veto has
been issued. The applicant shall have the opportunity to attend the public meeting at which the Board consaders its ch
lenge.
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4. Final decisions rendered by the Board shall be appealable to the Superior Court, Appellate Division, in accord-
ance with the Rules Governing the Courts of the State of New Jersey.

HISTORY:
Recodified from N.J.A.C. 19:32.14 by R.2010 d.17&ffective August 16, 2010.
See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).
Former N.J.A.C. 19:39.15, Severability, recodified to N.J.A.C. 19:8116.
Repeal and New Rule, R.2013 d.076, effective May 6, 2013.
See: 45 N.J.R. 110(a), 45 N.J.R. 1139(d).

Sectionwas "Appeals".
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§ 19:319.16 Severability

If any section, subsection, provision, clause, or portion of this subchapter is adjudged to be unconstitutional or inva-
lid by a court of competent jurisdiction, the remaining jomg of this subchapter shall not be affected thereby.

HISTORY:
Recodified from N.J.A.C. 19:32.15 by R.2010 d.177, effective August 16, 2010.

See: 42 N.J.R. 907(a), 42 N.J.R. 1902(a).
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§19:3110.1 Applicability and scap

The rules in this subchapter are promulgated by the New Jersey Economic Development Authority to implement P.L.
1996, c.26, as amended by P.L. 2003, ¢.166. This Act establishes the Business Employment Incentive Program, a spe-
cial business assistanpeogram to provide grants to businesses located in, or relocating to, New Jersey that create new
jobs in New Jersey.

HISTORY:

Amended by R.2004 d.94, effective March 1, 2004.
See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).
Added ", asamended by P.L. 2003, c.166" at the end of the first sentence.
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§ 19:3110.2 Definitions

The following words and terms, when used in this subchapter, shall have the following meanings, unless the context
clearly indicats otherwise:

"Act" means the New Jersey Economic Development Authority Act, N.J.S.A. 34€tBeq. as amended and sup-
plemented.

"Advanced computing" means a technology used in the designing and developing of computing hardware and soft-
ware, including inovations in designing the full spectrum of hardware from Haeld calculators to super computers,
and peripheral equipment.

"Advanced computing company" means a person, whose headquarters or base of operations is located in New Jer-
sey, engaged in the reseh, development, production, or provision of advanced computing for the purpose of develop-
ing or providing products or processes for specific commercial or public purposes.

"Advanced materials" means materials with engineered properties created tim®dglrelopment of specialized
processing and synthesis technology, including ceramics, high-adtiexl metals, electronic materials, composites,
polymers, and biomaterials.

"Advanced materials company" means a person, whose headquarters or base ofispetatiated in New Jersey,
engaged in the research, development, production, or provision of advanced materials for the purpose of developing or
providing products or processes for specific commercial or public purposes.

"Authority" means the New Jers&conomic Development Authority.

"Base employment number" shall mean the number cftifat employees the business has employed in the State
of New Jersey at the time of application for the grant, including altifak employees at entities under theibess's
direct control, defined as 50 percent or greater ownership, and excluding employees of any related affiliate(s) and parent
business and employees at any poifdfinal purchase retail facilities.

"Base years" means the first two complete calegdars following the effective date of an agreement, except that
in those instances where significant construction/renovation of the project requires a certificate of occupancy to be
awarded prior to occupancy of the project site, the base years will caramapan the issuance of a certificate of occu-
pancy by the municipality.

"Biotechnology" means the continually expanding body of fundamental knowledge about the functioning of biolog-
ical systems from the macro level to the molecular and subatomic levelsll as novel products, services, technolo-
gies and sultechnologies developed as a result of insights gained from research advances which add to that body of
fundamental knowledge.
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"Biotechnology company" means a person, whose headquarters or baseatibopés located in New Jersey, en-
gaged in the research, development, production, or provision of biotechnology for the purpose of developing or provid-
ing products or processes for specific commercial or public purposes, including, but not limitedi¢al, pedrmaceu-
tical, nutritional, and other heattielated purposes, agricultural purposes, and environmental purposes, or a person,
whose headquarters or base of operations is located in New Jersey, engaged in providing services or products necessary
for such research, development, production, or provision.

"Bonds" means bonds, notes, or other obligations issued by the Authority pursuant to the Act.

"Business" means a corporation, sole proprietorship; partnership, corporation that has made an elecubund
chapter S corporation, or any other business entity through which income flows as a distributive share to its owners;
limited liability company; a nonprofit corporation; or any other form of business organization located within or outside
this StateA grant received by a partnership, Subchapter S corporation, or other such business entity shall be appor-
tioned among the persons to whom the income or profit of the partnership, Subchapter S corporation, or other entity is
distributed, in the same progions as those in which the income or profit is distributed. Business shall also include co
employers pursuant to an employer leasing agreement in accordance with N.J.S6Y. 84s8q., between an entity
that qualifies as a business hereunder and assioinal employment organization; provided, however, that for purposes
of paying the grant, payment shall be made solely to the entity and not to the professional employment organization.

"Business Employment Incentive Commitment Letter" or "Commitmeriet'eneans the written commitment
issued by the Authority which sets forth the terms and conditions that must be met by the business in order to receive
the grant.

"Commitment duration” means 1.5 times the term of the grant.

"Consumer Price Index" meanstbhonsumer price index developed by the United States Bureau of Labor Statistics
for Urban Wage Earners and Clerical Workers using the Metropolitan Statistical Area (MSA) by county as developed
by the United States Census Bureau in its most recent catmMSA by county for New Jersey divides the State into
northern and southern areas. If the project is located in an area designated as a northern county, the northern index shall
be used and if the project location is in an area designated as a soathegh the southern index shall be used.

"Department” means the Department of Commerce and Economic Development.

"Designated industry" means a business engaged in the field of biotechnology, pharmaceuticals, financial services,
transportation and logisticadvanced computing, advanced materials, electronic device technology, environmental
technology or medical device technology.

"Director" means the Director of the Division of Taxation in the Department of Treasury.
"Division" means the Division of Taxatioin the Department of Treasury.
"Effective date" means the date of approval of the grant by the Authority's governing board.

"Electronic device technology" means a technology involving microelectronics, semiconductors, electronic equip-
ment and instrumentian, radio frequency, microwave and millimeter electronics, and optical andrefated electri-
cal devices, or data and digital communications and imaging devices.

"Electronic device technology company" means a person, whose headquarters or basgioh®pelocated in
New Jersey, engaged in the research, development, production, or provision of electronic device technology for the pur-
pose of developing or providing products or processes for specific commercial or public purposes.

"Eligible partnersip" means a partnership or limited liability company that is qualified to receive a grant as estab-
lished in the Act.

"Eligible position" means a new fulime position created by a business in New Jersey or transferred from another
state by the businessrihg the base years or subsequent years of a grant. For grants awarded on or after July 1, 2003,
eligible position includes only a position for which a business provides employee health benefits under a group health
plan as defined under section 14 of PL297, ¢.146 (N.J.S.A. 17B:2Z4), a health benefits plan as defined under sec-
tion 1 of P.L. 1992, ¢.162 (N.J.S.A. 17B:2:2K), or a policy or contract of health insurance covering more than one
person issued pursuant to Article 2 of Title 17B of the Nergely Statutes."Eligible position" also includes all current
and future partners or members of a partnership or limited liability company created by a business in New Jersey or
transferred from another state by the business pursuant to the conditiarthsetthe act during the base years or in
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subsequent years of a grant. An "eligible position" shall also include a position occupied by a resident of this State
whose position is relocated to this State from another state but who does not qualifg\aeafroyee” because prior

to relocation his or her wages or his or her distributive share of income from a gain, from a loss or deduction, or his or
her guaranteed payments or any combination thereof, prior to relocation, were not subject to incomedaresby

the state or municipality in which the position was previously located. An "eligible position" shall also include a posi-
tion occupied by a resident of another state whose position is relocated to this State but whose income is not subject to
theNew Jersey gross income tax pursuant to N.J.S.A. 54/&tlseq. An "eligible position" shall not include any posi-

tion located within New Jersey, which, within a period either three months prior to the business' application for a grant
under the Act or gimonths after the date of application, ceases to exist or to be located within New Jersey.

"Employment incentive" means the percentage and term of a grant.

"Environmental technology" means assessment and prevention of threats or damage to humarttreeatthior
ronment, environmental cleanup, or the development of alternative energy sources.

"Environmental technology company" means a person, whose headquarters or base of operations is located in New
Jersey, engaged in the research, development, produstiprovision of environmental technology for the purpose of
developing or providing products or processes for specific commercial or public purposes.

"Estimated tax” means an amount calculated for a partner in an eligible position equal to 6.37 ptredasser
of:

1. The amount of the partner's net income from the eligible partnership that is sourced to New Jersey as reflected in
Column B of the partner's Schedule NIKf the application year less the amount of the partner's net income from the
eligible partnership that is sourced to New Jersey as reflected in Column B of the partner's Scheduie thdKoun-
dation year; or

2. The net of all items of partnership income upon which tax has been paid as reflected on the partner's New Jersey
Gross Irome Tax return in the application year.

"Foundation year" means the year immediately prior to the creation of the eligible position.

"Full-time employee" means a person who is employed for consideration for at least 35 hours a week, or who ren-
ders any otér standard of service generally accepted by custom or practice-mséu#mployment, whose wages is
subject to withholding as provided in the New Jersey Gross Income Tax Act (N.J.S.A:15dsgq.) or who is a part-
ner of an eligible partnership, wharks for the partnership for at least 35 hours a week, or who renders any other
standard of service generally accepted by custom or practice-ismikmployment, and whose distributive share of
income, gain, loss or deduction, or whose guaranteemgatg, or any combination thereof, is subject to the payment of
estimated taxes, as provided in the New Jersey Gross Income Tax Act, N.J.S.A1®tAHg., and who is certified by
the applicant to be employed in a permanent position.-tiFoé employeéshall not include any person who works as
an independent contractor or on a consulting basis for the business.

"Full-time employee at the qualified business facility" means difua# employee whose primary office is at the
site and who spends at le&&tpercent of his or her time at the site, or who spends any other period of time generally
accepted by custom or practice as-fille employment at the site, as determined by the Authority.

"Grant" means a business employment incentive grant providereebjuthority to eligible businesses based on the
withholdings of the New Jersey Gross Income Tax collected by that business annually resulting from eligible positions
for new employees.

"Medical device technology" means a technology involving any medgusipment or product (other than a phar-
maceutical product) that has therapeutic value, diagnostic value, or both, and is regulated by the Federal Food and Drug
Administration.

"Medical device technology company" means a person, whose headquarters dropasatimns is located in New
Jersey, engaged in the research, development, production, or provision of medical device technology for the purpose of
developing or providing products or processes for specific commercial or public purposes.

"Net income" meas the net combination of a partner's distributive share of the eligible partnership's income, gain,
loss, deduction, or guaranteed payments.



Pagel52
N.J.A.C. 19:3110.2

"Net income from the eligible partnership" means the net combination of a partner's distributive share 6f the elig
ble partnership's income, gain, loss, deduction, or guaranteed payments.

"New employee" means a fuiilme employee first employed in an eligible position by a business at the project
which is the subject of an Agreement or who is a partner of an elfggloieership, who works for the partnership for at
least 35 hours a week, or who renders any other standard of service generally accepted by custom or practice as full
time employment, and whose distributive share of income, gain, loss, or deductionserguacanteed payments, or
any combination thereof, is subject to the payment of estimated taxes, as provided in the New Jersey Gross Income Tax
Act, (N.J.S.A. 54A:11 et seq.); except that such a New Jersey resident whose position is relocated ttethisafbtaot
be classified as a "new employee" unless his or her wages, or his or her distributive share of income from a gain, from a
loss or deduction, or his or her guaranteed payments or any combination thereof, prior to the relocation, were subject to
income taxes imposed by the State or municipality in which the position was previously located. "New employee" also
may include an employee rehired or called back from a bona fide layoff during or following the base years to a vacant
position previously &ld by that employee or to a new position established during or following the base years. "New
employee" shall not include: any person who was previously employed in New Jersey by the business or by a related
person as defined in N.J.S.A. 54:18/ if theemployee is transferred to the business which is the subject of an Agree-
ment unless the employee's position at his or her previous employer is filled by a new employee. "New employee” shall
also not include a child, grandchild, parent, or spouse of avidodl associated with the business who has direct or
indirect ownership of at least 15 percent of the profits, capital or value of the business, provided, however, that "new
employee shall include any person who was previousigmaployed in New Jerseyla professional employment or-
ganization and a business if the employee isroployed by the same professional employment organization and a dif-
ferent business. "New employee" shall also include an employee whose position is relocated to this Stase ot wh
come is not subject to the New Jersey gross income tax pursuant to N.J.S.AL®tAdq. In addition, if a business
receiving a grant merges, consolidates, or otherwise combines with another business entity and the resulting company
employs formeemployees in eligible positions on the project, then such employees shall be deemed new employees,
except for any employee who was employed by a business entity or entities merging, combining or consolidating with
the business receiving a grant who woltédle not qualified as a new employee if the merging, combining or consoli-
dating business entity had applied for a grant.

"New employment commitment" shall mean the number of new employees projected at the time of application or if
this projected number hast been reached by the end of the base years, the number of employees actually hired at the
end of the base years but in no case shall it exceed the number of new employees which the business has represented at
application that it will employ and maintaduring and throughout the commitment duration. New employment com-
mitment shall also have the meanings set forth in N.J.A.C. 1M3{(c) and (d).

"Non-resident New Jersey employee" means a new employee who lives outside New Jersey and who istnot subjec
to any withholding tax under the laws of the State of New Jersey, such that the withholding for such employee must be
computed pursuantto N.J.A.C. 18:38B as the hypothetical amount of withholding that would occur if the employee
were to move to Newdersey.

"Partner" means a person who is entitled to either a distributive share of a partnership's income, gain, loss or deduc-
tion or guaranteed payments, or any combination thereof, by virtue of holding an interest in the partnership. Partner also
includes a person who is a member of a limited liability company which is treated as a partnership, as provided in the
New Jersey Gross Income Tax Act, N.J.S.A. B4 Ht seq.

"Pointof-purchase retail facility" means a business wherein the normal and custoethodrof patronizing the
business conducted at the facility requires the retail consumer to travel to the location to purchase the goods or profes-
sional or consumer services of that business. "Rifipurchase retail facilities" shall not include catattigtribution
centers for the purposes of this program.

"Professional employment organization" means an employee leasing company registered with the Department of
Labor and Workforce Development pursuant to N.J.S.A.-8%:8t seq.

"Project" means the relation and/or expansion of a business in New Jersey that is creating new employment op-
portunities; the wages of which are subject to the provisions of the New Jersey Gross Income Tax Act (N.J.S.A. 54A:1
1 et seq.). Project may constitute multiple locatioha business within New Jersey, but each location must meet the
requirements of N.J.A.C. 19:310.3.
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"Residual withholdings" means for any period of time, the excess of the estimated cumulative withholdings for all
executed agreements eligible for paymsamder the Act over the cumulative anticipated grant amounts.

"Schedule NJKL" means Schedule NJKas the form existed for taxable year 1997.

"Targeted industry" means a business engaged in the field of advanced computing, advanced materials, biotechnol-
ogy, electronic device technology, environmental technology or medical device technology.

"Withholdings" means the amount withheld by a business from the wages of new employees or estimated taxes
paid by, or on behalf of, partners that are new employees)yocombination thereof, pursuant to the "New Jersey
Gross Income Tax Act,” N.J.S.A. 54A1let seq., and, if the new employee is an employee whose position has moved
to New Jersey but whose income is not subject to the New Jersey gross income tax putéulaS.A. 54A:11 et seq.,
the amount of withholding that would occur if the employee were to move to New Jersey. Withholdings shall not in-
clude amounts withheld by a business from stock options, money or other payments given to a new employee pursuan
to the termination of employment of the new employee. Withholdings shall include amounts withheld by a business
from stock options, money or other payments given to a new employee pursuant to a bonus for commencing employ-
ment or for services rendered tiye new employee.

HISTORY:

Amended by R.1997 d.270, effective July 7, 1997.

See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).

Amended "Eligible position”.

Amended by R.2000 d.297, effective July 17, 2000.

See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

Rewrote thesection.

Amended by R.2004 d.94, effective March 1, 2004.

See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).

Rewrote the section.

Amended by R.2005 d.97, effective March 21, 2005.

See: 36 N.J.R. 5663(a), 37 N.J.R. 904(b).

Rewrote "Business", "Ne employee", and "Withholdings"; added "Base employment number"”, "Commitment du-
ration”, "New employment commitment”, and "Professional employment organization”.

Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).

Rewrote "New employee" definition.

Amended by R.2008 d.18, effective January 7, 2008.
See: 38 N.J.R. 5341(a), 40 N.J.R. 195(b).

Added definitions "Consumer Price Index", "Effective date" and “Nemident New Jersey employee"; and rewrote
definition "New enployment commitment".

Amended by R.2012 d.118, effective June 18, 2012.

See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

Added definition "Fulitime employee at the qualified business facility".
Amended by R.2013 d.076, effective May 6, 2013.

See: 45 N.J.R. 118}, 45 N.J.R. 1139(d).



Pagel54
N.J.A.C. 19:3110.2

Rewrote definition "Base employment number".
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§ 19:3110.3 Eligibility

(a) A business may apply to the Authority for a grant if the Authority finds that:

1. The project proposed by the busindsslgesult in a net increase in new employment at the project during the
term of the agreement, and the business shall:

i. Create at least 25 eligible positions in the base years; or

ii. Create at least 10 eligible positions in the base years [fubkimess is a targeted industry;

2. In the case of a business which is a landlord, the landlord may apply to the Authority in one consolidated applica-
tion for a Business Employment Incentive Grant for any project which creates at least 25 eligitdagiosihe base
years, and in which the tenants of members of the cooperative association have agreed to assign to the landlord any
claim of right that they may have individually to a grant and have agreed to cooperate with the landlord in providing to
the Authority all information required for the initial application, the Agreement and annually thereafter any other infor-
mation which may be required by the Authority.

i. In the event the tenants individually meet the eligibility standards set fortim e tenant may elect to submit its
own application for a grant rather than through its landlord;

3. The project is economically sound and will benefit the people of New Jersey by increasing opportunities for em-
ployment and by strengthening the Statronomy;

i. The Authority will evaluate the financial statements and projections of the business and the proposed sources and
uses of funds to ensure that the proposed project is economically viable; and

4. The Authority determines that the redespthe business employment incentive grant will be a material factor in
the business's decision to go forward with the project.

(b) Projects which consist solely of powitfinal-purchase retail facilities shall not be eligible for a grant.

1. Forprojects consisting of both poinf-final-purchase retail facilities and nweetail facilities, only the portion of
the project consisting of neretail facilities shall be eligible for a grant, and only withholdings from new employees
which are employeith the portion of the project which represents-netail facilities shall be used to determine the
grant.

2. If warehouse facilities are part of a pedritfinal purchase retail facility and the warehouse facilities supply only
the retail facility, ttle warehouse facility shall not be eligible for a grant.

(c) A business which is receiving a Business Relocation Assistance Grant pursuant to P.L. 1996, c¢.25 shall not be
eligible for a Business Employment Incentive Grant, except upon written approtved Byate Treasurer.

(d) A business shall not be eligible to be approved for a grant on or after July 1, 2003 unless the business provides
employee health benefits under a group health plan as defined under section 14 of P.L. 1997, ¢.146 (N.2%.A. 17B:
54), a health benefits plan as defined under section 1 of P.L. 1992, ¢.162 (N.J.S.A. 2IB)2@Aa policy or contract
of health insurance covering more than one person issued pursuant to Article 2 of Title 17B of the New Jersey Statutes.
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HISTORY:

Amended by R.2004 d.94, effective March 1, 2004.
See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).
Rewrote (a) and added (d).



Pagel57
N.J.A.C. 19:3110.4

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the Newedsey Office of Administrative Law

*** This file includes all Regulations adopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AJTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 10. BUSINESS EMPLOYMENT INCENTIVE PROGRAM
Go to the New Jersey Administrative Code Archive Directory
N.J.A.C. 19:3110.4 (2017)
§ 19:3110.4 Amount/term of grant

(a) The amount of the business employmeagéntive grant in each case shall be not less than 10 percent and not

more than 50 percent of the withholdings of the eligible positions for new employees or not less than 10 percent and not

more than 30 percent of the estimated tax of a partner of ablelggrtnership whether paid directly by the partner or

by the eligible partnership on behalf of such partner's account, or any combination thereof. In no case shall the aggre-

gate amount of the employment incentive grant awarded pursuant to a businegsnempincentive agreement en-

tered into on or after July 1, 2003 exceed an average of $ 50,000 per new employee for all new employees over the term

of the grant. The average for all new employees over the term of the grant shall be determined based reparis
submitted by the applicant, certifying the number of new employees.

1. The Authority will review the certified reports annually to determine whether the applicant has reached or ex-
ceeded the $ 50,000 per new employee limit. To the extenthapplicant has received grant funds in excess of $
50,000 per new employee, the Authority will reduce the grant proportionally.

EXAMPLE: Company A receives a grant in the aggregate amount of $ 1,500,000 for calendar years 1
through 5. The Company c#igs that it has 2,000 fulime new employees as of December 31 of Year

5. In Year 6, Company A reduces its workforce, such that it has only 2tinfiellnew employees as of
December 31 of that year. Subsequently, in Year 7, Company A hires hew emplogriasestifies that,

as of December 31 of Year 7, it has 1,000 employees.

Based on these facts, in Year 5 of the grant term, the Authority concludes that Company A's aggregate
grant amount does not exceed the $ 50,000 per new employee limitation, bbeaapgrégate annual
amount for each new employee equals $ 750.00 ($ 1,500,000/2,000 = $ 750.00). However, in Year 6 of
the term, the Authority concludes that the company is not eligible for the grant, because the company's
per new employee average excettgsmaximum $ 50,000 in that year ($ 1,500,000/25 = $ 60,000). In
Year 7, the Authority concludes that Company A is again eligible for a grant, because the per employee
amount does not exceed $ 50,000 ($ 1,500,000/1,000 = $ 1,500).

The failure of Company Ao qualify for a grant in Year 6 will not extend the term of the grant.

(b) A business may be eligible to be awarded a grant of up to 80 percent of the withholdings of the business or up to

50 percent of the estimated tax of the partners of an eligibliegoahip if the grant promotes smart growth and the

goals, strategies and policies of the State Development and Redevelopment Plan established pursuant to section 5 of

P.L. 1985, ¢.398 (N.J.S.A. 52:18200) as determined by and based upon criteria pratedgoy the Authority follow-
ing consultation with the Department of Community Affairs, Office of Smart Growth and set forth in (c) below.

(c) The following criteria shall be considered when determining the grant amount and term that a business will be

eligible to receive:
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. The number of eligible positions created for new employees and the expected duration of those positions;

. The total number of existing employees of the business;

. The type of contribution the business can make to thetnggrowh of the State's economy;

. The amount of other financial assistance the business will receive from public sources versus private investment;
. The total dollar investment the business is contributing to the project;

. The type of industry that the bnsss is involved in;

. The location of the project;

0 N o o~ WN P

. The type of jobs to be created and the associated wages, with priority given to those companies that create full
time positions that average at least 1.5 times the minimum hourly wage;

9. Whether théusiness is a designated industry;

10. The impact of the business on State tax revenues. For the period of the grant during which the Authority remits
payments to the grantee, the amount of the grant allocable to eligible employees that are resideher ctae
whose income is not subject to New Jersey gross income tax pursuant to N.J.S.Al 848el., shall not exceed the
amount allocable to such employees at the time of the Authority's approval of the grant;

11. Whether the business is locatedPlanning Area 1 or 2 of the State's Development and Redevelopment Plan;

12. Whether the business is located in a former Urban Coordinating Council or other distressed municipality as de-
fined by the Department of Community Affairs;

13. Whether the busingss located in a brownfield site, defined as the first occupants of the site after issuance of a
new nefurther action letter;

14. Whether the business is located in a center designated by the State Planning Commission, or in a municipality
with an endored plan;

15. Whether 10 percent of the employees of the business receive a "qualified transportation fringe" in a minimum
amount of $ 30.00 pursuant to Title 26 of the United States Internal Revenue Code Section 132(f)(1)(a) for transporta-
tion in a commutehighway vehicle if such transportation is in connection with travel between the employee's residence
and place of employment or Section 132(f)(1)(b) for any transit pass, as such commuter highway vehicle and transit
pass are defined in Section 132(ftleé Internal Revenue Code;

16. Whether the business is located in an area designated by the locality as an "area in need of redevelopment"”;

17. Whether the project is linked with housing production or renovation (market or affordable) utilizing at least 25
percent of the total buildable area of the site;

18. Whether the business is working cooperatively with a public oprafit university on research and develop-
ment;

19. Whether the business is within a designated industry and is located within a BeyEmmomic Develop-
ment Authority Innovation Zone;

20. Whether the business is located within Fedexalyied or former Federallgwned land recommended for clo-
sure by the Base Realignment and Closing Commission and approved by the President on S&@é6hand U.S.
House of Representatives on October 27, 2005 or within a facility used as a base for military activity that may include
Federal offices and private businesses; and

21. Such factors as presented by a specific applicant.

(d) The term of a gnt may be for a period up to 10 years as approved by the Authority. Grant payments shall be
issued by the Authority, subject to either annual appropriation from the General Fund to the Authority or issuance of a
bond, the proceeds of which are intendedgi@nt payments, beginning the next calendar year following achievement
of the employment conditions and other conditions set forth in the Agreement and annually thereafter only if the State
Treasurer has certified that the amount of withholdings recéiviek previous year by the Division from the business
equals or exceeds the amount of the grant.
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(e) Payment of a grant shall be subject to a certified copy of the business's prior year's payroll categorized by em-
ployees not subject to the grant and remployees subject to the grant. The certification shall identify the number of
employees and partners in each category, the salary of each employee, the estimated tax paid by each partner in the
foundation year, the date of hire, and withholding taxes feaidach employee.

1. Upon receipt from the Division Director of a certification of the available withholdings of the new employees
and a determination by the Authority that all requirements of the agreement have been met, the Authority shall calculate
the annual grant by multiplying the withholdings attributable to eligible positions for new employees by the grant per-
centage.

2. In the event the business creates in excess of the new employee commitment, the business may be eligible to re-
ceive an adjustmein its grant to include the lesser of the dollar amount equal to the amount of withholdings paid for
the additional eligible positions above the new employment commitment multiplied by the grant award percentage; or a
dollar amount which shall be a 20rpent cap above the dollar amount of the withholdings attributed to the new em-
ployment commitment adjusted annually by the Consumer Price Index, with the exception of the following which, in
the discretion of the Authority, may receive the full dollar antaf withholdings paid for the additional eligible posi-
tions multiplied by the grant award percentage:

i. A business with a total of 100 employees or less at the time of application for the grant;

ii. A business making significant leasehold improvementenovations to accommodate additional growth at the
project; or

iii. A manufacturing business making a significant capital investment such as investment in a new product line or
model or providing sufficient evidence that it plans a significant incriegs@duction from existing equipment, such
as higher utilization rates.

3. The business shall be awarded a grant percentage at the time of approval based on the criteria set forth in this
section. On an annual basis, when determining the amount of titeé@kse awarded to the business for each calendar
year, the Authority shall review the annual reports submitted by the business pursuant to N.J.A-00.8918¢he
business has not met the new employment commitment, but has achieved the minimilityeligishold or the busi-
ness has exceeded the new employment commitment, the amount of the grant shall be based on the actual amount of
eligible positions created and Authority shall adjust the awarded grant percentage for the applicable calendar year p
suant to the criteria set forth in this section and subjectto N.J.A.C.-10:3(e)2.

() A business that is receiving any other grant by operation of State law is limited to a Business Employment In-
centive Grant which annual value when combined tiehother grants cannot exceed 80 percent of the business's with-
holdings or 50 percent of the estimated tax of partners of an eligible partnership, except upon the written approval of the
State Treasurer. Amounts received as grants from the Office ofrflimetb Training pursuant to N.J.S.A. 34:18[&t
seq. shall be excluded from the calculation.

(9) A business that qualifies under N.J.S.A. 341®b for a grant of up to 80 percent of its withholdings or up to
50 percent of its estimated tax that is recgj\any other grant by operation of State law is limited to a Business Em-
ployment Incentive Grant which annual value when combined with the other grants cannot exceed 80 percent of the
business's withholdings or 50 percent of the estimated tax of pasfrearsligible partnership; except upon the written
approval of the State Treasurer. Amounts received as grants from the Office of Customized Training pursuant to
N.J.S.A. 34:15€l et seq. shall be excluded from the calculation.

(h) A grant received undéine Act by a partnership, Subchaptec@poration, or other such business entity shall be
apportioned among the persons to whom the income or profit of the partnership, Subclcappera&ion, or other en-
tity is distributed, in the same proportions lasse in which the income or profit is distributed.

HISTORY:
Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).
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Substantially amended (c); in (d), deleted "existing" following "categorized by", and substitléeg téaach
employee" for "base salary of each employee and separately any overtime paid during the grant"; in (d)1 and (d)2, sub-
stituted "new employees" for "eligible positions"; and in (d)2 substituted "are filled by new employees" for "qualify as
full-time" and deleted "in either event" following "the business may".

Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

In (a), added "or not less than 10 percent and not more that 50 percent of the estimategaataef @ an eligible
position" at the end; in (d)2, deleted a former first sentence; and in (e), inserted "or 50 percent of the estimated tax" fol-
lowing "withholdings".

Amended by R.2004 d.94, effective March 1, 2004.
See: 35 N.J.R. 5047(a), 35 N.J.R69(a), 36 N.J.R. 1198(b).

Rewrote (a); added new (b); recodified (b) through (f) as (c) through (g); deleted former (g); and amended new (c),
(d), (e) and (f).

Amended by R.2005 d.97, effective March 21, 2005.
See: 36 N.J.R. 5663(a), 37 N.J.R. 904(b).

In (e), rewrote 2, added 3.

Amended by R.2008 d.18, effective January 7, 2008.
See: 38 N.J.R. 5341(a), 40 N.J.R. 195(b).

Rewrote (a) and (c)15; in (c)18, deleted "and" from the end; added new (c)19; recodified former (c)19 as (¢)20; in
(e)2, substituted "whltshall be a 20 percent cap" for "equal to up to 20 percent"; in (f), inserted "annual"; added new
(9); and recodified former (g) as (h).

Amended by R.2012 d.118, effective June 18, 2012.

See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

In (c)18, deleted "is lodad within five miles of and" following "business".
Amended by R.2012 d.119, effective June 18, 2012.

See: 44 N.J.R. 665(a), 44 N.J.R. 1794(a).

In (c)19, inserted "and" at the end; added new (c)20; and recodified former (c)20 as (c)21.
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§ 19:3110.5 Business expansion or relocation

(a) For businesses that are locating in the State from outside New Jersey, only new employees in eligible positions
created in the base years and thereafter may be considered for grant purposes.

1. Upon Authority Board approval, the business's payroll/number of employees shall be registered, including the
number of existing employees in New Jersey. Upon occupancy of the project, the business shall have until the end of
the base years to achieve thenber of employees as represented at application. Only those new employees in eligible
positions shall be considered when determining a grant.

2. The business may receive a grant for the new employees in eligible positions represented at applieatjon and
additional new employees in eligible positions that are created during the base years and thereafter.

3. Grant payments shall be issued by the Authority subject to annual appropriation from the General Fund to the
Authority or upon issuance of a bortbe proceeds of which are intended for grant payments beginning the next calen-
dar year following achievement of the employment conditions and other conditions set forth in the Agreement and an-
nually thereafter only if the State Treasurer has certifiedttieaamount of withholdings received in the previous year
by the Division from the business equals or exceeds in the amount of the grant.

(b) For businesses expanding in New Jersey through relocation from an existing site to a new location or expansion
atits existing location, only those new employees in eligible positions to be created in the base years and thereafter may
be considered when determining a grant. Grant payments shall be issued during the next calendar year upon occupancy
of the project andchievement of the employment conditions set forth in the Agreement.

(c) If a business is expanding through a merger or consolidation with one or more companies, only the eligible posi-
tions created or transferred from outside New Jersey after board dpgmdwvtae official date of the merger or consoli-
dation shall be considered when determining a grant. The Authority's approval of the merger or consolidation will be
conditioned on the growth of the number of new employees under the grant being sulljedtAcC. 19:3110.4(e)2.

(d) To the extent a business requests to add an additional site to an existing BEIP, the Authority's approval of the
new site will be conditioned on the growth of the number of new employees under the grant being subject 0. N.J.A.
19:31-10.4(e)2. The additional site will be required to meet or to have met the material factor test, unless the additional
site is directly related to growth at the original project site.

HISTORY:
Amended by R.1997 d.270, effective July 7, 1997.
See 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).
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In (a), substituted "new employees in eligible positions created in the base years and thereafter may be considered"
for "the new employees subject to withholding shall be considered as eligible positions"; sulas}tuted "Authority
Board approval" for "application to the Authority" and inserted "new" in the third sentence; in (a)2, inserted "new em-
ployees in"; substantially amended (a)3; in (b), inserted "new employees"; and in (c), deleted "eligible" fdthamying
the new".

Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

In (a), inserted ", including the number of existing employees in New Jersey" at the end of the first sentence in 1,
and inserted "or estimatedke&s of partners” following "withholdings" and inserted ", partnership or cooperative associ-
ation" following "business" in 3; and rewrote (c).

Amended by R.2004 d.94, effective March 1, 2004.
See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).

In (a)3, inserted "or upon issuance of a bond, the proceeds of which are intended for grant payments" preceding
"beginning the next calendar year".

Administrative correction.
See: 40 N.J.R. 809(a).
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§ 19:3110.6 Grant conditions

(a) The business shall maintain the project, the required minimum number of eligible positions in New Jersey and at
least 80 percent of the Base Employment Number for the commitment duration. Businesses which are tenants applying
individually to the prgram may be restricted by the term of their lease.

(b) The Authority shall apply any job creation above the new employment commitment at the project against any
losses in the base employment number when determining whether a business has fallen betmmt36f piee base
employment number.

(c) By March 1st of the year after the grant year in which the business commences the grant term, the business shall
submit an annual payroll report containing one section for new employees in eligible positionsneboseis not sub-
ject to the New Jersey gross income tax pursuant to N.J.S.A. A4ét:$eq. and one section for all other new employ-
ees in eligible positions and indicating the following information for the business and the project for the grant year in
which the business commenced the grant term:

1. The total amount of withholdings during the grant year for each new employee in an eligible position;
2. The eligible positions which were created during the preceding grant year;

3. The names of each new ey@e in an eligible position;

4. The date of hire of each new employee in an eligible position;

5. The actual salary of each new employee in an eligible position, or if the new employee is a partner of an eligible
partnership, the amount of estimated tgpaisl by the partner;

6. The amount of withholdings of each new employee in an eligible position;

7. The termination date, if applicable, of each new employee in an eligible position;

8. The social security numbers of each new employee in an eligibl®ppsit

9. A certification stating that no new employees are related persons of the owners of the business; and

10. A certification identifying the eligible positions that have been filled by persons who are rehired from a bona
fide layoff or transferred froranother company.

(d) The Authority shall be entitled to audit the payroll records of the business, to require the business to submit de-
tailed payroll reports and to make adjustments as necessary to the amount of any future grant payment at any time dur-
ing the term of the grant as the Authority deems necessary.
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(e) If the business receiving a grant should generate significant new employment beyond the base years that was not
originally anticipated at application, the Authority may amend the agreementéaseche annual grant percentage or
term amount to reflect said increased employment subject to N.J.A.C:IQ48E&)2.

(f) If a business fails to maintain employment at the levels stipulated in the agreement or otherwise fails to comply
with any condiion of the grant agreement for any two consecutive years, the Authority may terminate the agreement.

(9) If the business does not maintain operations at the project location or another location approved by the Author-
ity for at least 1.5 times the term diet grant, the Authority may recapture all or part of the grant in its discretion.

(h) As a condition for its continuation in the grant program, no later than March 1 of the year following the first
grant year, every business which is awarded a grant fierBtisiness Employment Incentive Program shall submit to
the Authority a detailed payroll report indicating all employment positions of the business and the employees who filled
those positions located in New Jersey that ceased to exist or to be loddéxd Jersey within six months after the date
of the application.

(i) As a condition of its continuation in the grant program no later than March 1 of each year, for the preceding
grant year, every business which is awarded a grant from the Business Eeqldytentive Program shall submit to
the Authority, on a form provided by the Authority:

1. A copy of its applicable New Jersey and Federal tax returns showing business income and withholdings and a
copy of the New Jersey partnership return for eligilagngerships including Schedule NJK within 30 days of filing;

2. A certification form containing one section for new employees in eligible positions whose income is not subject
to New Jersey gross income tax pursuant to N.J.S.A. 54A&tlseq. and onestion for all other new employees in eli-
gible positions and indicating:

i. The total amount of withholdings for new employees in eligible positions for the grant year;

ii. The total amount of new employees in eligible positions for the grant year;

ii. The total amount of new employees in eligible positions who were terminated in the grant year;
iv. A statement that no new employees are related persons of the owners of the business;

v. A copy of the NdW-3, annual reconciliation of tax withheld for the grgear; and

vi. With respect to all nomnesident New Jersey employees, on a form provided by the Authority, a list of all such
employees, with a computation of the hypothetical withholding tax in the amount that would be attributable to each such
employee calculated pursuant to the New Jersey Gross Income Tax Act, N.J.S.A-B&Askq. as if the neresident
New Jersey employees are subject to New Jersey gross income tax. The computation of withholding under this subpara-
graph shall be based on incongeraported on each naasident employee's Federal FormaMVage and Tax State-
ment and in accordance with the instructions and methods prescribed by the current employer instruction booklet (Form
NJWT). The approved method for computing withholdingssiogle employees shall be pursuant to the Taxation Di-
vision Director's table, in effect at the time of calculation, for Percentage Method of Withholding, "Rate A," weekly
payroll period. The approved method for computing withholdings for married persbeads of household shall be
pursuant to the Taxation Division Director's table, in effect at the time of calculation, for Percentage Method of With-
holding, "Rate B," weekly payroll period. Each applicant business must submit copies of the Federal Fuiith e
list required by this subsection for each fresident New Jersey employee identified on the list;

3. A certification stating the amount, date received and provider for any grant received under State law, including
the Business Relocation Assiste Grant;

4. If the business is awaiting a grant award notification for any grant offered under State law, the business shall sub-
mit a certification identifying the grant provider and the anticipated amount and date of award;

5. A copy of the business's-@/form for the reporting year; and

6. For each new employee in an eligible position whose income is not subject to New Jersey gross income tax pur-
suant to N.J.S.A. 54A:1 et seq., a copy of the &/form.

()) Should any business which is awarded a gradeuthe Act fail to submit to the Authority a copy of its annual
certification or submit its annual certification without the information required by the time periods specified in (g) and
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(9)1 above, any grant payment to be received by any such budiadidsesforfeited for the applicable reporting year

unless the Chief Executive Officer of the Authority determines that there are extenuating circumstances excusing the
timely filing required herein. For purposes of this subsection (h), "extenuating staures" means the destruction of

the business's payroll records due to a fire, earthquake, flood, acts of terrorism, infestation, or the complete loss of the
business's computer records.

HISTORY:
Amended by R.1997 d.270, effective July 7, 1997.
See: 2N.J.R. 1485(b), 29 N.J.R. 2844(b).

In (g)2i through iii and v, deleted "with social security numbers" following "eligible positions"; in (g)2i, substituted
"base years" for "years just ended"; and in (g)Z2ii, inserted "from the base years.

Amended by R.200d.94, effective March 1, 2004.

See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).
Rewrote the section.

Amended by R.2005 d.97, effective March 21, 2005.

See: 36 N.J.R. 5663(a), 37 N.J.R. 904(b).

Rewrote (a) and (b); in (e), added the N.J.Adference.
Amended by R.2008 d.18, effective January 7, 2008.

See: 38 N.J.R. 5341(a), 40 N.J.R. 195(b).

In the introductory paragraph of (i), inserted ", on a form provided by the Authority”; in (i)2iii, deleted "and" from
the end; and added (i)2v and i)2
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§ 19:3110.7 Application procedures
(a) A business shall apply to the Authority for a grant on a form prescribed by the Authority which requires the fol-
lowing:
1. The name and address of the business;

2. A history aul description of the applicant's business;

3. A detailed description of the proposed project, including the location and type of activity which the business will
be engaged in at the project site;

4. A detailed breakdown of the total project cost indigatiaurces and uses of any financial assistance for the pro-
ject;

5. A complete schedule of all officers, directors and stockholders owning 15 percent or more of the stock;

6. Annual financial statements for the two most recent years, including the bdlaetg sperating statements and
reconciliations of the source and application of funds;

7. A current interim statement, if the most recent annual financial statement is more than six months old;
8. The estimate of eligible positions to be created duriadptise years and thereafter;
9. An estimate of total withholdings to be generated from these new positions;

10. A written certification by the chief executive officer, or equivalent officer for North American operations, stat-
ing:

i. The amount, date receigt and provider of any grant received under State law, including the Business Retention
and Relocation Assistance Grant Program; and

ii. That the business applying for the program is not in default with any other program administered by the State of
New Jesey, and that he or she has reviewed the application information submitted and that the representations con-
tained therein are accurate;

11. If the business is awaiting a grant award notification for any grant offered under State law, the business shall
stbmit a certification identifying the grant provider and the anticipated amount and date of award,;

12. Whether the business is located in Planning Area 1 or 2 of the State's Development and Redevelopment Plan;

13. Whether the business is located in a bralehEite, defined as the first occupants of the site after issuance of a
new noefurther action letter;
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14. Whether the business is located in a center designated by the State Planning Commission, or in a municipality
with an endorsed plan;

15. Whether 1@ercent of the employees of the business receive a "qualified transportation fringe" in a minimum
amount of $ 30.00 pursuant to Title 26 of the United States Internal Revenue Code Section 132(f)(1)(a) for transporta-
tion in a commuter highway vehicle if dutransportation is in connection with travel between the employee's residence
and place of employment or Section 132(f)(1)(b) for any transit pass, as such commuter highway vehicle and transit
pass are defined in Section 132(f) of the Internal Revenue;Cod

16. Whether the business is located in an area designated by the locality as an "area in need of redevelopment";

17. Whether the project is linked with housing production or renovation (market or affordable) utilizing at least 25
percent of the total bidable area of the site;

18. Whether the business is located within five miles of and is working cooperatively with a public or nonprofit
university on research and development;

19. Whether the business provides employee health benefits under a grouplasahs defined under section 14
of P.L. 1997, c.146 (N.J.S.A. 17B::B4), a health benefits plan as defined under section 1 of P.L. 1992, ¢.162 (N.J.S.A.
17B:27A17), or a policy or contract of health insurance covering more than one person issuadtgoréwrticle 2 of
Title 17B of the New Jersey Statutes; and

20. For publicly traded businesses, a copy of the businesses' form 10K; and

21. Any additional information deemed necessary to evaluate a specific application including, but not limited to,
thecertified annual statement required by N.J.A.C. 19:84(a), and the type and form of records required to be sub-
mitted to the Director pursuantto N.J.A.C. 1884 through 7.8, as amended from time to time by the Director pursu-
antto N.J.S.A. 34:1837.

(b) A landlord shall file the information set forth in (a) above, in addition to the following:
1. A copy of the assignment by each tenant to forego any claim of right it may have to a grant; and

2. A copy of the agreement between the landlord arahtsrwhich establishes the tenants agreed to cooperation to
annually submit to the Authority its:

i. Number of new employees in eligible positions;

ii. Total employees at commencement of the Agreement between the Authority and landlord;
iii. Payroll record; and

iv. Any withholdings during the grant year.

(c) A business shall submit on a form prescribed by the Authority a detailed payroll report indicating all employ-
ment positions of the business and the employees who filled those positions located ardésvthat ceased to exist
or to be located in New Jersey within three months of the date of the application.

(d) If the applicant meets all of the program criteria set forth in the rules, the grant shall be recommended for con-
sideration and official actits by the members of the Authority at a public meeting. The applicant has no right to have
its application presented to the members of the Authority for consideration.

HISTORY:
Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 20J.R. 2844(b).

In (a)5, deleted ", including resumes and signed, dated personal financial statements" following "more of the
stock™.

Amended by R.2004 d.94, effective March 1, 2004.
See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).



Pagel68
N.J.A.C. 19:3110.7

In (a), ingrted new 12 through 19 and recodified existing 12 as 20; rewrote (b); inserted new (c); recodified and
amended existing (c) as (d).

Amended by R.2005 d.97, effective March 21, 2005.

See: 36 N.J.R. 5663(a), 37 N.J.R. 904(b).

In (a), added a new 20 and reded existing 20 as 21.

Amended by R.2008 d.18, effective January 7, 2008.

See: 38 N.J.R. 5341(a), 40 N.J.R. 195(b).

Rewrote (a)15 and (a)21; and in (a)20, substituted "; and" for a period at the end.
Amended by R.2012 d.118, effective June 18, 2012.

See 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

Rewrote (a)10.
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§ 19:3110.8 Evaluation process

(a) When all of the required information is received, the Authority staff shall review the materials to determine what
percentage andr®@ of grant, if any, the applicant would be eligible to receive based on the eligible positions for new
employees. This evaluation shall be based on an evaluation of the application and an analysis of historic and projected
financial statements and a coanjzon to industry peers (primary emphasis will be placed on the record of profitability
and financial stability for the past two years and projections of profitability and financial stability over the term of the
grant) solely for the purpose of potentidqualification, debarment, and conflict of interest, providing a grant to an
applicant shall constitute "financial assistance" under N.J.A.C. 192@), and the terms and conditions of N.J.A.C.
19:302 shall apply to an applicant for a grant.

(b) If a positive determination is made, the requested business employment incentive grant request shall be pre-
sented to the members of the Authority for approval.
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§ 19:3110.9 Approval process

(a) Only the members of the Autlitgrcan approve a business employment incentive grant.

(b) When the members of the Authority approve a request, the minutes of the meeting at which such approval oc-
curs shall be submitted to the Governor.

(c) The members' approval shall become effectiverdking days after the Governor's receipt of the minutes, pro-
vided no gubernatorial veto of the action has occurred.

(d) If there has been no veto, a Commitment Letter shall be issued to the applicant, which contains all terms and
conditions of the granThe business must execute and return the Commitment Letter within 30 days. Failure to execute
and return the Commitment Letter to the Authority within 30 days will result in rescission of the grant. The Chief Exec-
utive Officer of the Authority may, at hiz her discretion, extend the expiration date of a Commitment Letter upon re-
guest by the business.

(e) When all required documentation as outlined in the Commitment Letter is submitted by the business, in form
and content satisfactory to the AuthorityGeant Agreement shall be prepared by the Authority and forwarded to the
business for execution.

(P If the business does not execute and return the Grant Agreement within 60 days from the date of issuance, the
grant shall be rescinded.

(g9) If the businesdoes not commence the project within one year from the date of approval by the Members of the
Authority, the grant shall be rescinded. The Chief Executive Officer of the Authority may, at his or her discretion, ex-
tend the expiration date of the grant upequest by the business.

HISTORY:
Amended by R.2004 d.94, effective March 1, 2004.
See: 35 New Jersey Register 5047(a), 35 New Jersey Register 5369(a), 36 New Jersey Register 1198(b).
Rewrote (d) and (e); inserted new (f) and (g).
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§ 19:3110.10 Rescission and withholding of grant payments

(a) Defaults under the grant agreement may include, but not be limited to:
1. Failure to comply with the requirements of this subchapter or other applicable State laws or rules;
2. Falure to comply with any condition or requirement of the Grant Agreement;
3. Failure to maintain the stipulated employment levels;
4. Submission of false or misleading information, or failure to submit relevant information; or
5. Insolvency, bankruptcy otteer conditions which affect the financial integrity of the business.

(b) Upon a default under the grant agreement, in addition to any other remedies in the grant agreement and availa-
ble under this section and under the Act, the Authority may withholghaymyment not yet paid at the time of the default
under the grant agreement. The Authority shall provide written notice to the business of its intent to withhold, reduce or
terminate the grant. The business may request in writing reconsideration of theitijsttecision. The determination
to withhold, reduce or terminate a grant is solely within the Authority's discretion.

(c) Upon failure to maintain the minimum eligibility threshold or 80 percent of the base employment number, the
Authority may suspende grant agreement for a period of two years, provided the company can demonstrate during
that period a continued effort and commitment to growth in New Jersey. An additional one year of suspension may be
granted upon application to the Authority. Any seisgion shall not extend the term of the grant.

(d) Upon termination of the grant agreement, in addition to any other remedies in the grant agreement and available
under this section and under the Act, the Authority may require repayment of an amourgrantteased on the pe-
riod of time the business complied with the grant, provided, however, that the Authority may require repayment of the
total amount paid to the business over the term of the grant if the default results from the business moviegtthe pro
out of the State of New Jersey or the business being sold and moved out of the State of New Jersey.

(e) Refunds shall be made payable to the State of New Jersey with notice to the Authority for deposit in the Prop-
erty Tax Relief Fund and mailed to the

Business Employment Incentive Program
Division of Taxation
PO Box 248
Trenton, NJ 08625

HISTORY:
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Amended by R.2005 d.97, effective March 21, 2005.
See: 36 New Jersey Register 5663(a), 37 New Jersey Register 904(b).

Rewrote the section.
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§ 19:3110.11 Prevailing wage and affirmative action

The business shall comply with the Authority's prevailing wage requirements, N.J.A.G41 230 affirmative ac-
tion requirements, N.J.A.C. 19:&) in the performance dlfie construction contract for the project, provided that pre-
vailing wage shall not be required for construction commencing more than two years after an entity has executed with
the Authority a commitment letter and the first payment or other provisicessaftance is received.

HISTORY:
Repeal and New Rule, R.2008 d.18, effective January 7, 2008.
See: 38 N.J.R. 5341(a), 40 N.J.R. 195(b).
Section was "Prevailing wage".
Amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.JA69(a).

Rewrote the section.
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§ 19:3110.12 Fees

(a) A nonrefundable application fee of $ 1,000 shall accompany every application for grant assistance.
(b) A nonrefundable commitment fee of $ 1,000 is charged wigheitceptance by an applicant for a BEIP grant.

(c) A nonrefundable Commitment Letter extension fee of $ 1,000 shall be paid for every extension of a Commit-
ment Letter expiration date beyond the initial expiration date.

(d) A nonrefundable fee of $ 1,0G¢hall be paid at closing.

(e) For each project with total grant disbursements, as projected at the time of approval, of $ 1,000,000 or less, a
nonrefundable fee of $ 1,000 shall be paid for each request for any administrative changes, additions catiomslifi
to the grant; and a nerefundable fee of $ 2,500 shall be paid for any major changes, additions, or modifications to the
grant, such as those requiring extensive staff time and Board approval. For each project with total grant disbursements,
as pojected at the time of approval, of $ 1,000,000 to $ 5,000,000,-sefilamdable fee of $ 2,500 shall be paid for
each request for any administrative changes, additions, or modifications to the grant; amdfanuable fee of $
7,500 shall be paid fomg major changes, additions, or modifications to the grant, such as those requiring extensive
staff time and Board approval. For each project with total grant disbursements, as projected at the time of approval, in
excess of $ 5,000,000, a nefundable ée of $ 5,000 shall be paid for each request for any administrative changes,
additions, or modifications to the grant; and a-nefundable fee of $ 25,000 shall be paid for any major changes, addi-
tions, or modifications to the grant, such as those reguéektensive staff time and Board approval.

(H A non-refundable fee of $ 750.00 shall be paid for any extension to the expiration date of a grant.

(9) An annual servicing fee shall be paid to the Authority by the business and shall be deducted frommathe an
grant payment to the business. The servicing fee shall be two percent of the annual grant disbursement with an annual
cap of $ 75,000.

(h) A nonrefundable posbenefit retention equaling 20 percent of the final award shall be deducted at the time of
disbursement for costs associated with monitoring annual job creation reports which, if all post award reporting is done
pursuant to the grant agreement, shall be refunded at the end of the required reporting period with EDA retaining one
percent per yedor servicing costs.

HISTORY:
Amended by R.1998 d.150, effective March 16, 1998.
See: 29 N.J.R. 5236(a), 30 N.J.R. 1053(b).
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In (b), decreased the floor from $ 1,500 to $ 500.

Amended by R.2001 d.242, effective July 16, 2001.

See: 33 N.J.R. 1567(a), 331\R. 2495(b).

In (b), inserted "and an annual cap of $ 10,000" following "$ 500.00".
Amended by R.2004 d.94, effective March 1, 2004.

See: 35 N.J.R. 5047(a), 35 N.J.R. 5369(a), 36 N.J.R. 1198(b).
Added (c) though (e).

Amended by R.2009 d.38, effective dany 20, 2009.

See: 40 N.J.R. 5954(a), 41 N.J.R. 638(a).

Substituted "nowrefundable” for "nonrefundable” throughout; in (a), substituted "$ 1,000" for "$ 500.00"; rewrote
(b); in (c), substituted "$ 1,000" for "$ 750.00"; added new (d); recodified fafuhemd (e) as (e) and (f); in (e), in-
serted "administrative" and "; and a a@fundable fee of $ 1,500 shall be paid for any major changes, additions or
modifications to the grant, such as those requiring extensive staff time and Board approval"edndeddd (h).

Amended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

Rewrote (e).
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§ 19:3110.13 Attorney General review

All documents, including the application, for the programsubject to review by the Attorney General's office.
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§ 19:3111.1 Applicability and scope

The rules in this subchapter are promulgated by the New Jersey Economic DevelopmentyAathopkement
those sections of P.L. 1997, ¢.235 (N.J.S.A. 58:BUAL et seq.), as amended, which pertain to the Petroleum Under-
ground Storage Tank Remediation, Upgrade and Closure Fund. The act established the Petroleum Underground Storage
Tank Remediabn, Upgrade and Closure Fund, a special revolving fund for the purpose of financing remediation due to
the discharge of petroleum from a petroleum underground storage tank or for the costs of upgrade and closure of a regu-
lated tank.

HISTORY:
Amended byR.2004 d.347, effective September 20, 2004.
See: 36 N.J.R. 2616(a), 36 N.J.R. 4322(a).

Inserted "and P.L. 2003, ¢.148" preceding ", which pertain" and substituted "The former Act" for "This Act" at the
beginning of the second sentence.

Amended by R.2010.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).
Substituted ", as amended," for "and P.L. 2003, ¢.148," and "act" for "former Act".
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§ 19:3111.2 Definitions
The following words and terms, when used in this subchapter, shall have the following meanings unless the context
clearly indicates otherwise:

"Act" means P.L. 1997, ¢.235 (N.J.S.A. 58:18A.1 et seq.).

"Applicant” means a corporation, partnership, tediliability corporation, individual, society, association, consor-
tium, joint venture, commercial entity, county, municipality, or public school district which has been determined by the
Department to be eligible for financial assistance or a grant.

"Authority" means the New Jersey Economic Development Authority.
"Department" means the Department of Environmental Protection.

"Discharge" means the intentional or unintentional release by any means of petroleum from a petroleum under-
ground storage tank intbe environment.

"Eligible owner or operator" means:

1. Any owner or operator, other than the owner or operator of a petroleum underground storage tank storing heating
oil for onsite consumption in a residential building, who owns or operates less thatrdl®ym underground storage
tanks in New Jersey, who has a net worth of less than $ 3,000,000 and who demonstrates to the satisfaction of the Au-
thority, the inability to qualify for and obtain a commercial loan for all or part of the eligible projest(tGstegory
1),

2. The owner or operator of a petroleum underground storage tank storing heating oil for onsite consumption in a
residential building located in New Jersey ("Category 2");

3. A public entity who owns or operates a petroleum undergroonaigst tank in New Jersey;
4. An independent institution of higher education that owns or operates a petroleum underground storage tank
("Category 4");

5. A nonprofit organization, corporation, or association located in New Jersey with not more thardl€iapay-
ees, that is qualified for exemption from Federal taxation pursuant to section 501(c)(3) of the Federal Internal Revenue
Code, 26 U.S.C. § 501(c)(3), who demonstrates to the satisfaction of the Authority the inability to qualify for and obtain
a canmercial loan for all or part of the eligible project costs ("Category 5"); or

6. A duly incorporated volunteer fire, ambulance, first aid, emergency, or rescue company or squad located in New
Jersey ("Category 6").
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"Eligible project” means a project detdined by the Department to be eligible to apply to the Authority to receive
financial assistance.

"Eligible project costs" means the reasonable costs for equipment, work or services required to effectuate a remedi-
ation, an upgrade or a closure which equeépimwork or services are eligible for payment from the Petroleum Under-
ground Storage Tank Remediation, Upgrade and Closure Fund.

"Facility" means one or more operational or nonoperational petroleum underground storage tanks under single
ownership at a comon site.

"Financial assistance" means a grant or loan or a combination of both.
"Fund" means the Petroleum Underground Storage Tank Remediation, Upgrade and Closure Fund.

"Independent institution of higher education” means those institutions of higleatieduncorporated and located
in the State, which, by virtue of law or character or license, are nonprofit educational institutions empowered to grant
academic degrees and which provide a level of education which is equivalent to the education pydhiel&late's
public institutions of higher education as attested by the receipt of and continuation of regional accreditation by the
Middle States Association of Colleges and Schools, and which are eligible to receive State aid under the provisions of
the Constitution of the United States and the Constitution of the State of New Jersey. "Independent institution of higher
education” does not include any educational institution dedicated primarily to the preparation or training of ministers,
priests, rabbispr other professional persons in the field of religion.

"Non-residential building” means any building that is not a residential building.

"Operator" means any person in control of, or having responsibility for, the daily operation of a facility aethe tim
that the application for financial assistance is submitted. The term "operator" also includes a person who, prior to the
time that the application for financial assistance is submitted, sold a facility for which the person had daily operational
control @ responsibility for its daily operation, and who, in order to meet the person's obligation under State or Federal
law to remediate contamination caused by the discharge of hazardous substances from the facility, contracts with the
buyer to conduct the resdiation of the contamination subsequent to the closing of the sale of the facility.

"Owner" means any person who owns a facility.
"Paid employees" means:

1. All persons in an employment position in New Jersey certified by the applicant as permanentosgikimin
provides for employment for compensation for at least 35 hours per week where the wages for such position are subject
to withholding as provided in the New Jersey Gross Income Tax Act, N.J.S.A.-34A:4eq.; or

2. Persons holding such other@oyment arrangement approved in writing by the Authority. Paid employees shall
not include temporary or seasonal employees or those employed by a vendor, independent contractor, consultant, agent
or other entity doing business with the applicant unlepsoaed in writing by the Authority.

"Pension" means a sum of money, usually funded fully or in large part by an employer, or in the case of the self
employed, by the pension recipient, set aside for the recipient as a retirement benefit. This incliglest bioited to,
all plans as defined by 26 U.S.C. § 401.

"Petroleum underground storage tank" means a tank of any size, including appurtenant pipes, lines, fixtures, and
other related equipment that normally and primarily stored petroleum, the vofumméch, including the volume of the
appurtenant pipes, lines, fixtures and other related equipment, is 10 percent or more below the ground.

"Primary residence" means a homestead actually and continually occupied by an applicant as the applicant's perma-
nert residence, as distinguished from a vacation home, property owned and rented or offered for rent by the applicant,
and other secondary real property holdings. An applicant can have only one primary residence for purposes of this sub-
chapter.

"Public entity means any county, municipality, or public school district, but shall not include any authority created
by those entities.

"Regulated tank" means a petroleum underground storage tank that is required to be upgraded pursuant N.J.S.A.
58:10A-21 et seq. or2U.S.C. 88 6991 et seq.
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"Remediation” means all necessary actions to investigate and clean up any known, suspected, or threatened dis-
charge of petroleum, including, as necessary, the preliminary assessment, site investigation, remedial investigation, and
remedial action, as those terms are defined in N.J.S.A. 5810B

"Residential building" means a dwelling and not ancillary structures.
"State" means State of New Jersey.

"Unregulated tank" means a petroleum underground storage tank that is not reqoireghgoaded pursuant to
N.J.S.A. 58:10A21 et seq. or 42 U.S.C. 88 6991 et seq.

"Upgrade" means the replacement of a regulated tank, the installation of secondary containment, monitoring sys-
tems, release detection systems, corrosion protection, spidirgien, or overfill prevention thereof, or any other neces-
sary improvement to the regulated tank in order to meet the standards for regulated tanks adopted pursuant to section 5
of P.L. 1986, c.102 (N.J.S.A. 58:1625) and 42 U.S.C. 88 6991 et seq.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
In "Applicant”, inserted a reference to limited liability corporations.
Amended by R.2004 d.347, effective September 20, 2004.
See: 36 N.J.R. 2616(a), 36 NRI4322(a).

Rewrote "Eligible owner or operator" and "Eligible project costs”, and added "Independent institution of higher
education", "Paid employees", "Pension" and "Primary residence".

Amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R2019(a), 42 N.J.R. 2969(a).

Rewrote definitions "Eligible owner or operator", "Eligible project costs" and "Operator"; in definition "Independ-
ent institution of higher education”, substituted "the" for "this" following "located in"; in definition "Prinesigience",
inserted the last sentence; and added definitions-tesidential building", "Residential building”, "State" and "Unreg-
ulated tank".
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N.J.A.C. 19:3111.3 (2017)
§ 19:3%11.3 Eligibility

(a) Financihassistance from the fund may be made for eligible projects to:

1. Eligible owners or operators to finance eligible project costs of an upgrade or closure of a regulated tank pursu-
antto 42 U.S.C. 88 6991 et seq. or N.J.S.A. 58:204t seq., provided élh they owned or operated the subject tank as
of December 1, 2002 and continually thereafter or inherited the property from a person who owned the property as of
that date;

2. Eligible owners or operators to finance eligible project costs of remediatioto dine discharge of petroleum
from one or more tanks, provided that, in the case of regulated tanks, they owned the tank(s) at the time of closure;

3. Eligible owners or operators of regulated tanks that are not operational to finance the closureciatiorrof
those tanks for 18 months after the date of discovery of the tank, or June 30, 2010, whichever is later;

4. Eligible owners or operators of regulated tanks to finance eligible project costs of closure and remediation if the
application is filedwith the Department by June 30, 2010, and the application fee is received by the Authority and the
application is deemed complete by December 31, 2010;

5. Eligible owners or operators of regulated tanks who have met the upgrade requirements pursubrs1G.42
88 6991 et seq. or P.L. 1986, c. 102 (N.J.S.A. 58:204t seq.) may qualify for a loan in order to finance an improve-
ment or replacement of a regulated tank to meet State and Federal standards;

6. Category 5 and 6 eligible owners or operatogsetfoleum underground storage tanks with a capacity of 2,000
gallons or less used to store heating oil for onsite consumption in a nonresidential building where no remediation is re-
quired may qualify for a grant to finance eligible project costs of ofoand replacement, provided that the tank was
not previously replaced with a grant from the Fund,

7. Eligible owners or operators in Category 5 and 6 may qualify for a grant to finance eligible project costs of clo-
sure or remediation of a petroleum undetgrd storage tank; and

8. Eligible owners or operators of petroleum underground storage tanks used to store heating oil for onsite con-
sumption in a residential building may qualify for a grant to finance eligible project costs of closure or closure and re-
placement. To the maximum extent possible, the eligible owner or operator shall replace the tank with an aboveground
tank.

HISTORY:
Amended by R.2004 d.347, effective September 20, 2004.
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See: 36 N.J.R. 2616(a), 36 N.J.R. 4322(a).

In (a), added 3.

Amendedby R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

Rewrote the section.

Pagel182
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§ 19:3111.4 Amount of financial assistance

(a) Financial assistance mag for 100 percent of the eligible project costs, subject to any dollar limitations as may
otherwise be set forth in this subchapter. Loans for upgrade, remediation or closure, or any combination, for any one
facility, shall not exceed $ 2,000,000, exceppeovided in (a)1 and 2 below:

1. In the case of an eligible owner or operator of a facility located within an area designated as a Planning Area 1
(Metropolitan), Planning Area 2 (Suburban), a designated center as designated pursuant to the "StafeABiANNi
sections 1 through 12 of P.L. 1985, ¢.398 (N.J.S.A. 52:188\ et seq.), or the Highlands Region designated pursuant
to section 7 of P.L. 2004, c. 120 (N.J.S.A. 137)0the eligible owner or operator may receive a loan in an amount not
to exceeds 3,000,000; and

2. A'loan that an applicant may receive from the fund for a remediation of a discharge that poses a threat to a drink-
ing water source may not exceed $ 3,000,000.

(b) Grants for upgrade, remediation, closure, or replacement or any caomif@t any one facility, shall not ex-
ceed $ 500,000 except as provided in (b)1 and 2 below.

1. In the case of an eligible owner or operator of a facility located within an area designated as a Planning Area 1
(Metropolitan), Planning Area 2 (Suburbanjjesignated center as designated pursuant to the "State Planning Act,"
sections 1 through 12 of P.L. 1985, ¢.398 (N.J.S.A. 52:188 et seq.), or the Highlands Region designated pursuant
to section 7 of P.L. 2004, c. 120 (N.J.S.A. 137)0the eligible aner or operator may receive a grant in an amount not
to exceed $ 1,000,000 for each facility so located.

2. In the case of a closure, or closure and replacement, of a petroleum underground storage tank used to store heat-
ing oil for onsite consumption inra@sidential building where no remediation is required, an eligible owner or operator
may receive a grant for the eligible project costs consistent with the cost guidelines established by the Department pur-
suant to section 4 of P.L. 2009, c. 134 (N.J.$&10A37.5b) and in effect at the time the closure is performed.

3. In the case of an emergency remediation of a discharge from a petroleum underground storage tank used to store
heating oil for onsite consumption in a residential building, an eligibleeowr operator may receive a grant in an
amount equal to the actual costs incurred by the Department or its authorized agents (excluding administrative costs),
and borne by the eligible owner or operator.

4. In the case of a closure or replacement oftef@eim underground storage tank with a capacity of 2,000 gallons
or less used to store heating oil for onsite consumption in a nonresidential building that is owned or operated by those in
either Category 5 or Category 6, where no remediation is reqttiedligible owner or operator may receive a grant
for the eligible project costs of the closure or replacement in an amount consistent with the cost guidelines developed by
the Department pursuant to section 4 of P.L. 2009, c. 134 (N.J.S.A. 587.6B)and in effect at the time the closure
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or replacement is performed, provided that the petroleum underground storage tank was not previously replaced with a
grant from the Fund.

5. A Category 4 eligible owner or operator may receive a grant in an amotm$up5 million per institution to
fund the remediation costs.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
Rewrote the section.
Amended by R.2004 d.347, effective September 20, 2004.
See: 36 N.R. 2616(a), 36 N.J.R. 4322(a).
Rewrote the section.
Amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

Section was "Amount and terms of financial assistance and conditional hardship grants”. Rewrote the section
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§ 19:3111.5 Eligible project costs

(a) Financial assistance from the Fund may be made for eligible projects, as follows:

1. In the case of an upgrade or closure of a regulatedehgikle project costs are limited to the cost of the mini-
mal effective system necessary to meet all the regulatory requirements of Federal and State law, except that an eligible
owner or operator who has met the upgrade requirements pursuant to 4288.6991 et seq. or P.L. 1986, c. 102
(N.J.S.A. 58:10A21 et seq.) may be awarded a loan which shall not be limited to the cost of a minimal effective sys-
tem, in order to finance the costs of the improvement or replacement of tanks to meet State ahst&wthnds as
provided in subsection g. of section 5 of P.L. 1997, c. 235 (N.J.S.A. 5&TI®). The limitation of eligible project
costs to the minimal effective system shall not be construed to deem ineligible those project costs expended to replace a
regulated tank rather than to improve the regulated tank. An owner or operator may perform an upgrade or a closure
beyond the minimal effective system in which case the eligible project costs that may be awarded from the Fund as fi-
nancial assistance in tfigrm of a grant shall be that amount that would represent the cost of a minimal effective sys-
tem.

2. In the case of a remediation, replacement, or closure of an unregulated tank, eligible project costs shall include
the cost to replace a tank with an abground or underground storage tank.

3. In the case of a remediation, eligible project costs shall not include the cost to remediate a site to meet residential
soil remediation standards if the local zoning ordinances adopted pursuant to the "Muniaipdkedraw," P.L. 1975,
c. 291 (N.J.S.A. 40:55D et seq.) does not allow for residential use.

4. No financial assistance may be awarded from the Fund for remediation if the discharge began after completion of
an upgrade intended to meet all applicable aggregulations of the Department.

5. Except as set forth below in this subsection, no award of financial assistance shall be made from the Fund for the
otherwise eligible project costs of a remediation, closure or an upgrade, or parts thereof, comptdtedmpaward of
financial assistance from the Fund:

i. Eligible project costs may include the cost of a preliminary assessment and site investigation, even if performed
prior to the award of financial assistance from the Fund, if the preliminary assgsand site investigation were per-
formed after August 30, 1997,

ii. Eligible project costs may include reimbursement of expenditures incurred by eligible owners or operators, from
their own funds, for remediation efforts undertaken after filing an agtjit for financial assistance from the Fund for
the eligible project costs of the remediation;
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iii. Eligible project costs may include reimbursement of expenditures incurred by independent institutions of higher
education that have expended their own fuod a remediation prior to filing an application for financial assistance
from the Fund for expenditures for the eligible project costs of the remediation made on or after December 1, 1996, in
an amount not to exceed $ 500,000 for each institution;

iv. Eligible project costs may include reimbursement of expenditures incurred by owners and operators for closure,
or closure and replacement, of a petroleum underground storage tank used to store heating oil for onsite consumption in
a residential building wherno remediation is required prior to the completion of such work if the applicant submits all
of the information required pursuantto N.J.A.C. 191318 to the Authority within 45 days of issuance by the Author-
ity of a preliminary approval letter;

v. Eligible project costs may include reimbursement of expenditures incurred by an applicant for remediation of a
tank at the applicant's primary residence prior to filing an application;

vi. Eligible project costs may include reimbursement of expendituresr@ttby an eligible owner or operator in
the case of an emergency remediation of a discharge from a petroleum underground storage tank used to store heating
oil for onsite consumption in a residential building paid to the Department or its agent (exaajrhioistrative costs);
and

vii. Eligible project costs may include reimbursement of expenditures made by Category 5 and 6 applicants for re-
mediation of a discharge caused by a tank with a capacity of 2,000 gallons or less used to store heatingiteil for on
consumption in a neresidential building on or after October 1, 2009, but prior to the filing of an application.

6. Once financial assistance for an upgrade or closure is awarded for a facility, no additional award of financial as-
sistance for upgradar closure costs may be made for that facility. However, if an applicant discovers while performing
upgrade or closure activities that a remediation is necessary at the site of a facility, and if financial assistance was prev
ously awarded for that sitenly for an upgrade or closure of a regulated tank, the applicant may amend its application
and apply for financial assistance for the required remediation subject to the limitations enumerated in section 5 of P.L.
1997, c. 235 (N.J.S.A. 58:1637.5).

7. Anapplicant shall not receive financial assistance from this Fund if assistance was previously made under the
Hazardous Discharge Site Remediation Fund at that site.

8. No person shall be eligible for a grant from the Fund to replace a petroleum undesjooage tank that stores
heating oil for onsite consumption in a residential building if the tank that stores heating oil for that residentig buildin
was previously replaced using a grant from the Fund.

HISTORY:
New Rule, R.2010 d.285, effective Deuger 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).
Former N.J.A.C. 19:311.5, Priority system for financial assistance, recodified to N.J.A.C. 1931
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§ 19:3111.6 Terms of fiancial assistance

(a) An entity applying for financial assistance from the Fund may only be awarded financial assistance in the form of
an interest free loan, as follows:

1. Loans from the Fund shall be for a term of not more than 10 years. Intefeahs from the Fund, except loans
to public entities, shall be equal to an amount fixed between two percent and the prime rate at time of approval, or at the
time of closing if the prime rate is lower. The Authority shall determine the interest ratedrasee applicant's ability
to repay the loan.

2. If the facility for which the loan was made is sold, the unpaid balance of the loan shall become immediately due
and payable in full.

3. Alloan shall be awarded only upon a finding that the applicant, thizue a public entity, is able to repay the
loan.

4. Except for eligible owners and operators in Categories 2, 4 and 6, applicants cannot be awarded a loan unless
they show the inability to qualify for a conventional loan for all or part of the eligibjeq costs.

(b) An applicant, other than a public entity, may apply for and receive a conditional hardship grant based on Au-
thority findings under all of the following three criteria:

1. Eligibility:

i. In order to be eligible for a conditional hardsifant for closure or upgrade, in the case of a regulated tank, the
applicant shall have owned or operated the subject regulated tank as of December 1, 2002 and continually thereafter or
shall have inherited the property from a person who owned the regjtdate as of that date; and not have a taxable in-
come of more than $ 250,000 or a net worth, exclusive of the applicant's primary residence and pension, of over $
500,000 taxable income derived from the tax return in the year prior to making application.

ii. In order to be eligible for a conditional hardship grant for remediation, in the case of a regulated tank, the appli-
cant shall have owned or operated the subject regulated tank at the time of tank closure; and not have a taxable income
of more than $ 25,000 or a net worth, exclusive of the applicant's primary residence and pension, of over $ 500,000
taxable income derived from the tax return in the year prior to making application.

iii. The eligibility requirements for net worth and taxable income ateapplicable to applicants qualifying as eli-
gible owners or operators under Categories 4, 5 or 6 and seeking grant monies for closure or remediation costs;

2. Financial hardship:
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i. A finding of financial hardship by the Authority shall be based on a&vewif the applicant's financial condition
and a determination that an applicant cannot reasonably be expected to repay all or a portion of the eligible project costs
if the financial assistance were to be awarded as a loan.

ii. The amount of an award ofc@nditional hardship grant shall be the amount of that portion of the eligible project
costs the Authority determines the applicant cannot reasonably be expected to repay; however, any applicant with a tax-
able income of more than $ 200,000 who qualifiesafgrant shall be required to pay no more than $ 1,000 of the eligi-
ble project costs; and

3. Satisfaction of statutory criteria at N.J.S.A. 58:18A5(c).

(c) Upon the sale of the facility for which a conditional hardship grant was made, the condigiaisdlip grant
shall become immediately payable in full, to the extent required by N.J.S.A. 587L@A. No repayment of a condi-
tional hardship grant shall be required for a remediation necessitated by a discharge at the applicant's residence, nor
shall epayment be required if the sale is pursuant to a condemnation proceeding or the exercise of the power of eminent
domain.

(d) Conditional hardship grants shall be subject to the lien provisions set forth in the Act.

(e) An application for financial assistee from the Fund for an upgrade or closure of a regulated tank shall include
all regulated tanks at the facility for which the applicant is seeking financial assistance.

(f) An application for financial assistance for an upgrade or closure of a regiaakeshall be conditioned upon
the applicant agreeing to perform, at the time of the upgrade or closure, any remediation necessary as a result of a dis-
charge from the regulated tank and commencement of the remediation within the time prescribed andkimcacco
with all appropriate rules and regulations.

HISTORY:
New Rule, R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).
Former N.J.A.C. 19:311.6, Application for financial assistance, recodified to N.J.A.C. 19133.
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§ 19:3111.7 Priority system for financial assistance

(a) Upon the Authority's approval of an application for financial assistance, the Authority shall award financial assis-
tanceupon availability of sufficient monies in the fund. When monies in the fund are not sufficient at any time to fully
fund all applications for financial assistance that have been approved by the Authority, the Authority shall award finan-
cial assistance tapproved applicants, notwithstanding the date of application in the following priority as determined by
the Department.

1. Upgrades of regulated tanks required to be upgraded pursuant to 42 U.S.C. 88 6991 et seq., including necessary
remediation at the @tof the regulated tank;

2. Closure of any regulated tank required to be upgraded pursuant to 42 U.S.C. §8 6991 et seq., including necessary
remediation at the site of the regulated tank;

3. Upgrades of regulated tanks requiring upgrade pursuant to N.3818A21 et seq. but not pursuant to 42
U.S.C. 88 6991 et seq. and necessary remediation at the site of the regulated tank;

4. Any necessary remediation at the sites of petroleum underground storage tanks other than those given priority in
(a)1, 2 and &bove;

5. Closure of any regulated tank required to be upgraded pursuant to N.J.S.A.-88:@0%eq., but not pursuant to
42 U.S.C. 8§ 6991 et seq.

(b) Notwithstanding the priority for the award of financial assistance, whenever there has been gegiandahe
discharge poses an imminent and significant threat to a drinking water source, to human health, or to a sensitive or sig-
nificant ecological area, an approved application shall be given priority over all other applications.

HISTORY:
Recodified from N.J.A.C. 19:3111.5 by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).
Former N.J.A.C. 19:311.7, Evaluation process for financial assistance, recodified to N.J.A.C-1B31
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§ 19:3111.8 Application for financial assistance

(a) Upon determination of eligibility by the Department, the Department shall notify the Authority of the eligibility
of the applicant, and the total amount ofjddie project costs and the amount of remediation costs for which the appli-
cant is unable to establish a remediation funding source.

(b) The applicant will be given priority for financial assistance based on the date of receipt by the Authority of a
compleed application, subject to the priority system set forth in N.J.A.C. 1Bt 3.

(c) If the application is determined by the Authority to be incomplete, the applicant shall have 30 days from receipt
of written notice of incompleteness to file any additibinformation required by the Authority.

(d) If the applicant fails to file the additional information within the 30 day period, the filing date for the application
shall be the date the additional information is received by the Authority.

(e) A changen the filing date resulting from failure to submit a completed application or from failure to submit the
application fee in a timely fashion for applications filed for financial assistance for a regulated tank to meet the upgrade
or closure requirements pawant to 42 U.S.C. 88 6991 et seq. or P.L. 1986, ¢.102 (N.J.S.A. 5811 68Aseq.) or for
the remediation of a discharge from any such regulated tank shall not render the application ineligible for financial as-
sistance as long as the initial date of agtion is prior to June 30, 2010, or for a regulated tank that is not operational,

18 months from the date of discovery of the tank or June 30, 2010, whichever is later.

(H A completed application from an applicant shall include, if applicable as detsirhy the Authority:
1. A history and description of the applicant's business;
2. A description of the proposed project and a detailed breakdown of the use of the financial assistance proceeds;

3. Annual financial statements for the three most recensymatuding the balance sheets, operating statements
and reconciliations of the source and application of funds, or, for an individual, copies of Federal income tax returns for
the three most recent years;

4. A current personal financial statement, if thest recent annual financial statement is more than six months old;

5. Three years of projections, including the balance sheet, operating statement, reconciliation of the source and ap-
plication of funds, and a detailing of the assumptions used in prgpghdrprojections;

6. A list of the applicant's five largest customers, including the customer name, address, telephone number, and
contact person;
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7. Alist of the applicant's five largest suppliers, including the supplier name, address, telephoneandrdmer;
tact person;

8. A schedule of all officers, directors and stockholders (owning 10 percent or more of the stock), including re-
sumes and signed, dated personal financial statements, EDA application, tax clearance certificate and property deed;
and

9. Submission of an application and fee for a tax clearance certificate pursuant to P.L. 2007, c. 101.
(g9) The Authority may also require:

1. Appraisal(s) on real property and/or machinery and equipment;

2. Aging of accounts receivable;

3. Aging of accountpayable;

4. Submission of documentation or other information on the nature and scope of the work to be performed, cost
estimates, and proofs of the actual costs of all work performed;

5. Demonstration of an ability to repay the amount of any loan andtidpradequate collateral to secure the loan;
and/or

6. Submission of documentation and a certification as applicable that the applicant was unable to qualify for and
obtain a commercial loan for all or part of the eligible project costs.

(h) Within 45 dag of the receipt of a completed application, a determination will be made to recommend approval
to the members of the Authority or deny the application. The applicant has no right to have its application presented to
the members of the Authority.

() In the case of a closure or a replacement and closure of a petroleum underground storage tank used to store heat-
ing oil for onsite consumption in a residential building where no remediation is required, if an applicant submits a com-
plete application package tioe Authority prior to the completion of the project and the Authority determines that the
applicant qualifies for the grant, the Authority shall issue written confirmation that the applicant will receive a grant
upon completion of the project, subjecthe applicant's submission of the following to the Authority within 45 days
from the issuance date of the written confirmation: invoices; executed Generaklkimg Tank Certification; exe-
cuted Contractor Noheaking Tank Certification; executed Finandasistance Agreement; copy of the deed for the
subject property; and a valid Business Tax Clearance Certificate. For purposes of this subsection, a complete application
package shall include all of the following: rogfundable application fee; completddn-Leaking Tank Application;
executed Frequently Asked Questions; current Personal Financial Statement; and Federal Income Tax Returns for the
last three years.

() The written confirmation shall be valid for 45 days from the date of issuance. Anyaappliho has received
written confirmation pursuant to this subsection and fails to submit the documentation, certification, or other infor-
mation required by this subsection before the expiration date of confirmation, shall be required to submit aiceew appl
tion for review.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

In (e), substituted a reference to applicants for a reference to businesses in the introductory paragraph, and deleted a
former 9.

Amended by R.2004 d.347, effective September 20, 2004.

See: 36 N.J.R. 2616(a), 36 N.J.R. 4322(a).

Added a new (e) through (g), and recodified former (e) through (g) as (h) through (j).
Recodified from N.J.A.C. 19:311.6 and amended by R.2010 d.285, effecDecember 6, 2010.
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See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

In (b), inserted ", subject to the priority system set forth in N.J.A.C. 1B13"; in (e), substituted "2010" for
"2005" and "June 30, 2010" for "February 15, 2005"; deleted formendf)@); recodified former (h) as (f); in (f)2,
substituted "financial assistance" for "loan"; in (f)3, inserted "Federal income"; in (f)4, substituted "personal financial"
for "interim"; in (f)7, deleted "and" from the end; in (f)8, substituted ", EDA igpfibn, tax clearance certificate and
property deed; and" for a period at the end; added (f)9; recodified former (i) and (j) as (g) and (h); and added new (i)
and (j). Former N.J.A.C. 19:311.8, Approval process for financial assistance, recodifiedNtd.A.C. 19:3111.10.
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§ 19:3111.9 Evaluation process for financial assistance
(a) When all of the required information is received, the Authority shall perform its own credit srahaged on
the following, as applicable:
1. Visitation to the applicant's place of business;

2. An analysis of historic and projected financial statements and a comparison to industry peers;

3. An independent industry study using source material suttted$.S. Department of Commerce's Industrial Out-
look and the Standard and Poor's Industry Survey, comparing the applicant's projections to the study, and considering
the short term and long term outlook for the industry;

4. Contact with applicant's custora¢o ascertain the quality of the product or service provided, the competitive-
ness of the pricing, reliability and timeliness of delivery, length of the relationship, likelihood of the relationship being
continued, and the customers' opinions of the agptls management;

5. Contact with applicant's suppliers to ascertain the length of the relationship, the amount of credit extended, the
amount of purchases, payment history, the likelihood of the relationship being continued, and possibly an opinion of
apmlicant's management;

6. Contact with applicant's suppliers to ascertain credit history and an opinion of the applicant's management;

7. An analysis of collateral available to secure the requested financing as to adequacy of amount, quality, condition
andmarketability; and

8. Independent credit investigations of the applicant and its principals, which may include real estate searches, fi-
nancing statement searches, and judgment and lien searches.

(b) After completing (a) above, a determination shall be naade the merits of the request and, if a loan, the like-
lihood of repayment, and the adequacy of the collateral available to secure the loan.

(c) If a positive determination is made, the requested financial assistance shall be presented to the ntembers of
Authority for approval, or considered by authorized Authority staff through delegated authority, if applicable.

HISTORY:
Recodified from N.J.A.C. 19:311.7 and amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.JAR69(a).
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In the introductory paragraph of (a), inserted ", as applicable"; in (a)6, substituted "suppliers" for "bank(s)"; in (b),
inserted "and, if a loan,", and substituted "loan" for "requested financial assistance" following "secure the"; and in (c),
inserted ", or considered by authorized Authority staff through delegated authority, if applicable". Former N.J.A.C.
19:31-11.9, Disbursement of financial assistance, recodified to N.J.A.C.-19:31.
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N.J.A.C. 1931-11.10 (2017)
§ 19:3111.10 Approval process for financial assistance

(a) Only the members of the Authority can approve financial assistance from the Fund, unless the authority to ap-
prove certain types of transactions has been expressly delegatexirhembers to Authority staff.

(b) When the members approve financial assistance, the minutes of the meeting at which such approval occurs are
submitted to the Governor.

(c) The members' approval is effective 10 working days after the Governor's tddbipminutes, provided no
gubernatorial veto of this action has occurred.

(d) If there has been no veto, or if Authority staff has rendered its approval under delegated authority, a formal
commitment letter, notice of approval of financial assistana# Ba issued to the applicant.

1. The notice of approval shall contain all terms, conditions and collateral required by the Authority and in the case
of a loan may include, among other things, that:

i. Life insurance on the applicant's principal officgiésrequired in an amount equal to the Authority's financial
assistance. The life insurance must name the Authority as collateral assignee; and

ii. Personal or corporate guarantees of owners of 10 percent or more of the applicant are required, aza lbleere m
a requirement for collateral apart from the applicant's collateral to secure the guarantees, based on the amount to be
loaned.

(e) Within 120 calendar days of receipt of the notice of approval of financial assistance, an applicant shall submit to
the Authority an executed contract for the remediation upgrade and/or closure activities for which the financial assis-
tance was approved. The contract shall indicate the nature and scope of the work to be performed, cost estimates of the
work, and, as availdé, proofs of the actual costs of all work performed. Failure to submit an executed contract within
the time provided, without good cause, shall constitute grounds for alteration of the applicant's priority ranking for the
awarding of financial assistance.

(f) When the notice of approval has been accepted by the applicant and returned to the Authority, a list of closing
instructions shall be mailed to the applicant or attorney for the applicant.

(g) When all required documentation is prepared, in form anteat satisfactory to the Authority, a closing for
financial assistance shall be scheduled and the funds made available to the applicant, subject to any preconditions to
disbursement imposed thereon by the Authority.

HISTORY:



Pagel196
N.J.A.C. 19:3111.10

Amended by R.2000 d.297ifective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

In (d)1, substituted "in the case of a loan may" for "will" following "Authority and" in the introductory paragraph,
and inserted a references to corporate guarantees in ii; in (e), réverdist sentence; and in (f), inserted "applicant
or" preceding "attorney".

Recodified from N.J.A.C. 19:311.8 and amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

In (a), inserted ", unless the authottibyapprove certain types of transactions has been expressly delegated by the
members to Authority staff"; in the introductory paragraph of (d), inserted "or if Authority staff has rendered its ap-
proval under delegated authority,"; and in (g), insertetiject to any preconditions to disbursement imposed thereon
by the Authority”". Former N.J.A.C. 19:3111.10, Attorney General review, recodified to N.J.A.C. 193112,
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8§ 19:3%11.11 Dsbursement of financial assistance

(a) All requests for disbursements of the financial assistance shall be submitted by the applicant to the Department
with a certification from the contractor or consultant that the requested moneys have beeheospélht in accordance
with a Department approved scope of work. The Authority will disburse funds only upon written approval by the De-
partment. Notwithstanding the foregoing, the Authority will disburse funds for closure or closure and replacement of a
norleaking tank upon satisfactory review and approval of a completed application and imposition of a statutory lien, if
applicable.

(b) The recipient of financial assistance must provide access to the Authority and the Department, at reasonable
times, to he subject property to determine compliance with the terms and conditions of the financial assistance.

(c) In the case of a grant, payment shall be conditioned upon the subrogation to the Department of all rights of the
recipient to recover remediation t®$rom the discharger or other responsible party.

(d) Where financial assistance to a person other than a public entity, is for a portion of the remediation cost, the ap-
plicant shall provide evidence that all moneys for which a remediation funding $@&teen established, have been
expended, before the proceeds of the financial assistance shall be disbursed.

(e) If a combination loan and grant is awarded, the Authority shall release the loan monies prior to the release of the
grant monies, and only edse the grant monies upon closure and complete disbursement of the loan.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
In (b), deleted a reference to grants.
Amended by R.2001 d.242, effectiveyldb, 2001.
See: 33 N.J.R. 1567(a), 33 N.J.R. 2495(b).
In (a), inserted "or will be" preceding "spent in accordance".
Recodified from N.J.A.C. 19:311.9 and amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).
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In (a), inserted "to the Department" and inserted the last two sentences; and added (e). Former N.JA.C. 19:31
11.11, Fees, recodified to N.J.A.C. 19:B1.13.
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§ 19:3111.12 Attorney Geeral review

All financing documents, including the application, are subject to review by the Attorney General's Office.

HISTORY:
Recodified from N.J.A.C. 19:311.10 by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R62).
Former N.J.A.C. 19:311.12, Public record, recodified to N.J.A.C. 1911114.
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N.J.A.C. 19:3111.13 (2017)
§ 19:3111.13 Fees

(a) An application fee shall be charged as follows:
1. $ 250.00 for tankm residential buildings;

2. $500.00, at application, for tanks in nonresidential buildings; $ 500.00 dratfref one percent of the financial
assistance, whichever is greater, upon the acceptance of financial assistance under the Fund; and $rxi8alfCod
one percent of the financial assistance, whichever is greater, at closing; and

3. $ 1,000 for seven or more tanks in nonresidential buildings.

(b) An annual surcharge as set forth in (b)1 through 3 below shall be imposed upon the ownetar afe facil-
ity who does not maintain evidence of financial responsibility in accordance with N.J.S.A. 8851d@/pursuant to 42
U.S.C. 88 6991 et seq., as determined by the Department.

1. Facilities with one or two petroleum underground storagestanéll pay $ 1,500.
2. Facilities with three to six petroleum underground storage tanks shall pay $ 3,500.
3. Facilities with more than seven petroleum underground storage tanks shall pay $ 6,000.

(c) Payment shall be due within 30 days of receipt ohaaice.

HISTORY:
Recodified from N.J.A.C. 19:311.11 and amended by R.2010 d.285, effective December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).

In (@)1 and (a)3, inserted "tanks in" and substituted "buildings" for "tanks per facility"; @ratega)2.
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N.J.A.C. 19:3111.14 (2017)
§ 19:3111.14 Public record

All information submitted to the Department and/or the Authority as part of an application for financial assistance
shall be deemed a publiecord subject to the provisions of N.J.S.A. 471l At seq.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
Deleted a reference to grants.

Recodified from N.J.A.C. 19:311.12 by R.2010 d.285, efftive December 6, 2010.
See: 42 N.J.R. 2019(a), 42 N.J.R. 2969(a).
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N.J.A.C. 19:3112.1 (2017)

§ 19:3112.1 Applicability and scope

The rules in this subchapter are promulgated by the New Jersey Economic Development AuthqguignemtnP.L.
1997, c. 334, as amended by P.L. 2009, c. 90 and P.L. 2010, c. 10. This Act establishes a corporation business tax bene-
fit certificate transfer program to assist new or expanding emerging technology and biotechnology companies in New

Jersey.

HISTORY:
Amended by R.2010 d.206, effective October 4, 2010.
See: 42 N.J.R. 1348(a), 42 N.J.R. 2322(b).
Substituted "c. 334, as amended by P.L. 2009, c. 90 and P.L. 2010, c. 10" for "c.334".
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§ 19:3112.2 Defnitions

The following words and terms, as used in this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.

"Allowable expenditures” means costs incurred in connection with the operation of the new orrexpameliging
technology or biotechnology business in the State, including, but not limited to, the expenses of fixed assets, such as the
construction, acquisition and development of real estate, materialg)stéenant fitout, working capital, salarieand
research and development expenditures.

"Authority" means the New Jersey Economic Development Authority.

"Biotechnology" means the continually expanding body of fundamental knowledge about the function of biological
systems from the macro level to tmelecular and sulatomic levels, as well as novel products, services, technologies
and subtechnologies developed as a result of insights gained from research advances which add to the body of funda-
mental knowledge.

"Biotechnology business" means an enmgggorporation that has a headquarters or base of operations located in
New Jersey that owns, has filed for, or has a license to use protected, proprietary intellectual property and whose pri-
mary business is the research, development, production, osiproeif biotechnology for the purpose of developing or
providing products or processes for specific commercial or public purposes, including, but not limited to, medical, phar-
maceutical, nutritional, and other heattiated purposes, agricultural purposasd environmental purposes.

"Buying business" means a business with the financial ability to purchase the unused net operating loss carryover
and/or unused research and development tax credits from an unaffiliated selling business. For the purpdséigf thi
tion, the test of affiliation is whether the same entity directly or indirectly owns or controls five percent or more of the
voting rights or five percent or more of the value of all classes of stock of both the selling and buying businesses.

"Camdaen innovation zone" means the innovation zone in the southern part of the State bounded as follows: in the
north by the Ben Franklin Bridge, in the east by Interstate 676, in the south by Kaighns Avenue, and in the west by the
Delaware River.

"Certificate" means the certificate issued by the Division of Taxation certifying to the selling business amounts of
unused net operating loss carryover and/or unused research and development tax credit carryovers.

"Financial statements" means a statement prepared inglependent Certified Public Accountant (CPA), which
shall include an opinion letter indicating the scope of the services performed (compilation, review, or audit) in accord-
ance with Generally Accepted Accounting Principles (GAAP) as determined byndneckil Standards Accounting
Board (FASB) and shall include a balance sheet, statement of income and expenses, cash flow statement, other state-
ments as determined by the independent CPA, and footnotes where applicable.
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"Full-time employee" means a persanpoyed by a new or expanding emerging technology or biotechnology
company on a permanent or indefinite basis for consideration for at least 35 hours a week, or who renders any other
standard of service generally accepted by custom or practice-ismitmployment and whose wages are subject to
withholding as provided in the New Jersey Gross Income Tax Act, N.J.S.A.84&:4eq., or who is a partner of a
new or expanding emerging technology or biotechnology company who works for the partnershigefstr3 hours a
week, or who renders any other standard of service generally accepted by custom or practiimasfuiployment,
and whose distributive share of income, gain, loss, or deduction, or whose guaranteed payments, or any combination
thered, is subject to the payment of estimated taxes, as provided in the New Jersey Gross Income Tax Act, N.J.S.A.
54A:1-1 et seq., or who is employed under a formal written agreement with an institution of higher education whereby
the institution's studentseemployed by the technology or biotechnology company on a permanent basis within a sin-
gle position and in compliance with all other requirements of this definition. To qualify as-tirtfalemployee,” an
employee shall also receive from the new or edpamemerging technology or biotechnology company health benefits
under a group health plan as defined under section 14 of P.L. 1997, c. 146 (N.J.S.A-34)Ba2fealth benefits plan
as defined under section 1 of P.L. 1992, c. 162 (N.J.S.A. 17B1ZJfor a policy or contract of health insurance cover-
ing more than one person issued pursuant to Article 2 of chapter 27 of Title 17B of the New Jersey Stattttese "Full
employee” shall not include any person who works as an independent contractorconeunléing basis for the new or
expanding emerging technology or biotechnology business; or any person who works as an intern, as a temporary em-
ployee, or in a temporary position.

"Full-time employee working in this State" means a-fimle employee whosgrimary office is in New Jersey and
who spends at least 80 percent of his or her time in New Jersey, or who spends any other period of time generally ac-
cepted by custom or practice as fiithe employment in New Jersey, as determined by the Authority.

"Greater New Brunswick innovation zone" means the innovation zone bounded as follows: in the north by Route
287 to Stelton Road to Metlars Lane to Route 18, in the east by Route 1, in the south by Suydam Road/Claremont
Road/Finnegan's Lane, and in the westhgyMillstone River and Raritan River, which includes parts of North Bruns-
wick, New Brunswick, Piscataway and Franklin Township and Rutgers University's Livingston campus.

"Innovation zone" means any of the three zones located in the northern, centaliirein portions of New Jer-
sey designated by the Authority as the Newark innovation zone, North/New Brunswick innovation zone and Camden
innovation zone, respectively.

"License" means an agreement that states therein that it is granting an exclusseethe¢authorizes the applicant
to control aspects of the development of the protected proprietary intellectual property. License shall not include an
agreement, such as an exclusive distribution agreement or similar business arrangement that terest véatjisthe
U.S. Federal Government, such as the U.S. Patent and Trademark Office, that does not grant the applicant control of the
protected proprietary intellectual property.

"Net operating loss" means the excess of the deductions over the gross ursrin computing entire net income
in a specific year without regard to the net operating loss carryover to that year and the dividend exclusion, as provided
in N.J.S.A. 54:10A4(Kk)(6)(C).

"New or expanding" means a technology or biotechnology combaity t

1. On June 30 of the year in which the company files an application for surrender of unused but otherwise allowa-
ble tax benefits under P.L. 1997, c. 334 (N.J.S.A. 34.XRa et al.) and on the date of the exchange of the corporation
business tax befiecertificate, has fewer than 225 employees in the United States of America;

2. On June 30 of the year in which the company files such an application, has at leasttone &rtiployee work-
ing in this State if the company has been incorporated or thrimespective of corporate structure or tax status, for
less than three years, has at least fivetfimle employees working in this State if the company has been incorporated or
formed, irrespective of corporate structure or tax status, for more ttenytbars but less than five years, and has at
least 10 fultime employees working in this State if the company has been incorporated or formed, irrespective of cor-
porate structure or tax status, for more than five years; and

3. On the date of the exchangf the corporation business tax benefit certificate, the company has the requisite
number of fultime employees in New Jersey that were required on June 30 as set forth in paragraph 2 above.
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In calculating the number of employees under this definigomloyees of all affiliates and subsidiaries as shown
on its consolidated financial statements, employees of any company that owns or controls at least 50 percent of the ap-
plicant, as well as the employees of any consolidated group of affiliated corpsrasidiled for Federal income tax
purposes shall be included.

"Newark innovation zone" means the innovation zone in the northern part of the State bounded as follows: in the
north by Interstate 280, in the east by McCarter Highway (Route 21) and thg/RaniasRailroad, in the south by
Market Street to South Orange Avenue, and in the west by Bergen Street.

"Program" means the Technology Business Tax Certificate Transfer Program.

"Protected proprietary intellectual property" means intellectual propeatystihe technology of the applicant's
primary business as a technology or biotechnology business that is also protected via a patent pending, patent awaiting
approval, approved patent, or registered copyright.

"Research and development tax credits" meatax credit against corporation business tax liabilities for taxpayers
who have performed qualified research activities in New Jersey, calculated in the manner as the Federal tax credit for
increasing research activities. The credit is based on quaifigehditures in New Jersey beginning on or after January
1, 1994. It provides a credit of 10 percent of the excess qualified research expenses over a base amount plus 10 percent
of the basic research payments. Taxpayers must complete New Jersey Divigsatmn-Corporate Business Tax
Form 306 to claim their credit. The amount of credit claimed for any single tax year cannot exceed 50 percent of that
year's tax liability prior to the consideration of this credit and it cannot reduce the tax liadlidity the statutory mini-
mum, as set forth in N.J.S.A. 54:1&A24.

"Selling business" means a new or expanding technology and/or biotechnology business that has unused net operat-
ing loss carryover and/or unused research and development tax credits wiéties to "sell.”

"Technology business" means an emerging corporation, that has a headquarters or base of operations located in
New Jersey, that owns, has filed for, or has a license to use protected, proprietary intellectual property whose primary
busines is the provision of a scientific process, product, or service and that employs some combination of the follow-
ing: highly educated and/or trained managers and workers employed in New Jersey who use sophisticated scientific re-
search, service or productiequipment, processes or knowledge to discover, develop, test, transfer or manufacture a
product or service. Examples of activities satisfying this definition include: the designing and developing of computing
hardware and software; the research, developrpenduction, or provision of materials with engineered properties cre-
ated through the company's development of specialized processing and synthesis technology and the research, develop-
ment, production or provision of technology involving microelectrgrsesniconductors, electronic equipment and in-
strumentation, radio frequency, microwave and millimeter electronics, and optical antetgigd electrical devices,
or data and digital communications and imaging devices.

"Unused net operating loss carryovmeans net operating loss for any tax year as defined in N.J.S.A. 54:10A
4(k)(6)(B).

"Unused research and development tax credits" means the amount of tax credit otherwise allowable which cannot
be applied because it would reduce the tax liability bédOwpercent of the liability prior to consideration of the credit
or it reduces the tax below the statutory minimum, as provided in N.J.S.A. 58:2a).

HISTORY:
Amended by R.2003 d.297, effective July 21, 2003.
See: 35 N.J.R. 1655(a), 35 N.J.R. 3@93
Added "New applicant”, "Reertification applicant”, "Returning applicant".
Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).

Added "Camden innovation zone", "Innovation zone", "Newark innovation zone"Nmrth/New Brunswick in-
novation zone" definitions.
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Amended by R.2006 d.284, effective August 7, 2006.
See: 38 N.J.R. 1801(a), 38 N.J.R. 3184(c).

In definition "Biotechnology business", substituted "corporation” for "company" and inserted "that ownkgchas fi

for, or has a license to use protected, proprietary intellectual property"; in definition "New or expanding”, added the last
sentence; and rewrote definition "Technology business".

Amended by R.2008 d.164, effective June 16, 2008.
See: 40 N.J.R. 1630240 N.J.R. 3748(a).

Rewrote definition "New or expanding".

Amended by R.2010 d.206, effective October 4, 2010.
See: 42 N.J.R. 1348(a), 42 N.J.R. 2322(b).

In definition "Allowable expenditures”, substituted "business" for "company" and inserted "anedipgetre-
search"; rewrote definitions "Biotechnology business"”, "New or expanding" and "Unused net operating loss carryover";
in definition "Camden innovation zone", substituted "Bridge" for "bridge"; added definitions "Financial statements",
"Full-time enployee", "Greater New Brunswick innovation zone", "License" and "Protected proprietary intellectual

property”; and deleted definitions "New applicant”, "North/New Brunswick innovation zone‘téRiéication appli-
cant” and "Returning applicant".

Amended iy R.2012 d.119, effective June 18, 2012.
See: 44 N.J.R. 665(a), 44 N.J.R. 1794(a).

Added definition "Fultime employee working in this State"; and in paragraph 2 of definition "New or expanding",
inserted "or formed, irrespective of corporate structutevostatus,” three times.

Amended by R.2013 d.099, effective August 5, 2013.
See: 45 N.J.R. 1098(a), 45 N.J.R. 1921(b).

Rewrote definitions "Fultime employee", "License", and "Protected proprietary intellectual property".
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§ 19:3%12.3 Eligibility

(a) A business shall be eligible to apply to the program if the Authority finds that the business:
1. Meets the definition of a technology or biotechnology business;
2. Has unused amounts of research and dpwetnt tax credits and/or unused net operating loss carryover; and
3. Meets the definition of new or expanding.
(b) No application shall be approved in which the business:

1. Has demonstrated positive net operating income in any of the two previousafslbf@ngoing operations as
determined on its financial statements;

2. Is directly or indirectly at least 50 percent owned or controlled by another corporation that has demonstrated pos-
itive net operating income in any of the two previous full years gbony operations as determined on its financial
statements or is part of a consolidated group of affiliated corporations, as filed for Federal income tax purposes, that in
aggregate has demonstrated positive net operating income in any of the two didvi@mas's of ongoing operations as
determined on its combined financial statements. For purposes of this paragraph, a corporation that directly or indirectly
owns or controls at least 50 percent of the applicant and a corporation that is part of dateasgioup of affiliated
corporations with the applicant shall be considered to have net operating income only if the corporation must report net
operating income in its financial statements; or

3. Filed its application, such that the Authority receive dpplication after June 30 of the program cycle year.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
In (a)3, inserted "or no" following "negative net".
Amended by R.2003 d.443, effective NovemBg2003.
See: 35 N.J.R. 3466(a), 35 N.J.R. 5162(a).
In (a)4, inserted last sentence.
Amended by R.2006 d.284, effective August 7, 2006.
See: 38 N.J.R. 1801(a), 38 N.J.R. 3184(c).
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In (a)2, inserted "and" at the end; rewrote (a)3; deleted (a)4; and added ({r).
Amended by R.2010 d.206, effective October 4, 2010.
See: 42 N.J.R. 1348(a), 42 N.J.R. 2322(b).

In (a)3, deleted ", provided that returning applicants are not required to meet this condition of eligibility"; in (b)1,
inserted "operating" and "grtleleted former (b)2; recodified former (b)3 as (b)2; in (b)2, inserted "operating” twice;
and deleted (c).

Amended by R.2013 d.099, effective August 5, 2013.

See: 45 N.J.R. 1098(a), 45 N.J.R. 1921(b).

In (b)1, deleted "or" from the end; in (b)2, subg&tl”; or" for a period at the end; and added (b)3.
Amended by R.2015 d.135, effective August 17, 2015.

See: 47 N.J.R. 987(a), 47 N.J.R. 2186(a).

Rewrote (b)2.
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§ 19:3112.4 Application to the program

(a) Each application submitted by a selling business to the program shall be accompanied-tgfandable $
2,500 application fee. Complete applications must be received by June 30 for each State fiscal year.

(b) In order for the Department of TreasuryyiSion of Taxation to issue a certificate, each application submitted
to the program shall include: a selling business application which includes the information set forth in (c) below; a
spending certification form attesting to having spent the procdets prior year's sale of tax benefits in accordance
with the definition of allowable expenditures; a Buying Business Information Sheet which identifies the buying busi-
ness name, address, telephone number, the estimated value of benefits to be tranafeaswunt equal to at least 80
percent of the surrendered tax benefit and from whom and a business certification; an agreement between the buying
and selling business defining the terms of the sale of the certificate; and the Tax Benefit Identifmatiavhich sum-
marizes the accumulated net operating losses and research and development credits authorized to be sold and the value
intended to be sold. For determination of eligibility for the program, the initial application package shall also include a
selling business application and a spending certification form.

(c) In addition to the material specified in (b) above, a completed application shall include, but is not limited to:
1. A description of the nature of the business conducted by the company;

2. A company business plan;

3. Financial statements for the two most recent full years of operation;

4. A list of all affiliates and subsidiaries as reflected on the consolidated financial statements of the applicant and
the number and location of all erogkes of such corporation(s);

5. Alist of all entities and affiliated groups of corporations that directly or indirectly own or control 50 percent or
greater of the selling business, the number and location of all employees of any such entity ard gffiligi of cor-
porations, and the two most recent full years of financial statements for each such entity and affiliated group of corpora-
tions that must report net operating income in its financial statements;

6. A list of all entities that form a consaditkd group of affiliated corporations, as filed for Federal income tax pur-
poses, the number and location of all employees of such corporation(s), and financial statements for the two most recent
full years of operation;

7. A representation as to the locattiof the applicant's primary place of business in an Innovation Zone;

8. A description of the applicant's technology or biotechnology business which shall demonstrate that such business
is the primary business of the applicant and that the applicant theetther criteria of the definition of technology or
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biotechnology business. Where applicable, documentation of protected proprietary intellectual property must be pro-
vided;

9. A list of all full-time employees employed in this State, including Socialiy number for each, address on
record with the applicant for each employee, whether the employee has submitted a Certificateesfdéone for an
exemption from the New Jersey Gross Income Tax, whether any employee is pursuing a higher educaticih steg
known to the applicant, whether any employee is related, as defined in Section 152(d)(2) of the Internal Revenue Code,
to any other employee, shareholder, or investor if so know to the applicant, and copies of most recent year's Federal and
New Jersey W3 forms for applicant, parent company, and all related entities, or documentation from a professional em-
ployer organization summarizing&/forms issued on behalf of the applicant, parent company, and all related entities
in New Jersey and in thénited States for the calendar year prior to the year in which the company files its application
and at the time of the application;

10. The employment offer letter, resume, and job description for every employee hired in the current year;

11. Alist of 1® percent of ownership of the applicant by percentage;

12. A copy of the certificate of incorporation/formation for the applicant and its earliest predecessor entity; and
13. Any other supplemental information required by the Authority.

(d) Applications ag processed through several layers of staff review and may then be recommended for considera-
tion and official action of the Authority's Board of Directors at its scheduled public meeting.

(e) The Division of Taxation, Department of the Treasury separnateiyws applicants and may make recommen-
dations regarding program eligibility.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
In (a), rewrote the second sentence.
Amended by R.2001 d.242, effectivyaly 16, 2001.
See: 33 N.J.R. 1567(a), 33 N.J.R. 2495(b).

In (a), deleted "July 28, 1999 for consideration in State FY 00 and by" preceding "June 30"; in (c)3, inserted
"and/or tax returns for the same periods" at the end of the paragraph.

Amended by R.200d.254, effective August 5, 2002.
See: 34 N.J.R. 1603(a), 34 N.J.R. 2800(b).

In (c), substituted "three" for "two" in 3, rewrote 4 and 5, deleted former 10 and 11, recodified former 12 as 10 and
deleted "and projected two years", and recodified formexsiBL.

Amended by R.2003 d.297, effective July 21, 2003.

See: 35 N.J.R. 1655(a), 35 N.J.R. 3393(a).

Rewrote (a).

Amended by R.2006 d.284, effective August 7, 2006.

See: 38 N.J.R. 1801(a), 38 N.J.R. 3184(c).

In (@)1 and (a)2, substituted "$ 1,500" for "®0Q"; rewrote (a)3; and rewrote (c).
Amended by R.2008 d.164, effective June 16, 2008.

See: 40 N.J.R. 1630(a), 40 N.J.R. 3748(a).
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In the introductory paragraph of (a), inserted ", including new, recertification and returning applications," and "$
2,500", and deleted "as outlined in (a)1 through (a)3 below" following "fee"; and deleted (a)1 through (a)3.

Amended by R.2010 d.206, effective October 4, 2010.
See: 42 N.J.R. 1348(a), 42 N.J.R. 2322(b).

In (a), deleted ", including new, recertification and retagrapplications,” following "program”; in (b), inserted "in
an amount equal to at least 80 percent of the surrendered tax benefit"; rewrote (c)3; deleted former (c)4 and (c)5; recodi-
fied former (c)6 through (c)8 as (c)4 through (c)6; in ()6, insertedrifiral statements for" preceding "the two most"
and substituted "operation" for "financial statements for each"; deleted former (c)9 through (c)12; recodified former
(c)13 as (c)7; in (c)7, deleted "or a stawnsored incubator site" following "Zone";dadl new (c)8 through (c)11; de-
leted (c)14; and recodified former (c)15 as (c)12.

Amended by R.2013 d.099, effective August 5, 2013.
See: 45 N.J.R. 1098(a), 45 N.J.R. 1921(b).

Rewrote (c)4 and (c)9; in (c)5 and ()6, substituted "entities" for "corporégtiadded new (c)10; recodified for-
mer (c)10 through (c)12 as (c)11 through (c)13; in (c)11, deleted "percent" following "ownership"; rewrote (c)12; and in
(e), inserted "the".

Amended by R.2015 d.135, effective August 17, 2015.
See: 47 N.J.R. 987(a), 47T]\R. 2186(a).

Rewrote (c)5.
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§ 19:3112.5 Evaluation process

(a) When all of the required information is received, the Authority shall perform its own review based on the stand-
ards set forth in N.J.A.(19:31:12.3.

(b) After completing its review under (a) above, a preliminary determination shall be made by the Authority as to
the merits of the request and its adherence to the statutory requirements of the program. Upon this determination, the
applicant vill receive notification of preliminary approval that will state the conditions that must be met before the Au-
thority will issue final approval. The notification of preliminary approval will state that the Authority will forward the
application to the Diwion of Taxation only upon receipt of the following:

1. A Buying Business Information Sheet which identifies the buyer, the amount of tax benefits to be sold and the
selling price;

2. A Tax Benefit Identification Form on which the applicant lists the amofutax benefits they wish to sell and
the years that the Net Operating Loss's and/or Research and Development tax credits were incurred;

3. A Private Financial Assistance Form specifying how the applicant will expend the private financial assistance for
allowable expenditures for the operations of the company;

4. An executed form of the standard selling agreement, with the Private Financial Assistance Form attached as an
exhibit; and

5. If the applicant was authorized to sell and did sell tax benefiteiprior year, a spending certification that at-
tests that the applicant spent the proceeds of the prior year's sale of tax benefits in accordance with the prior year's Pri-
vate Financial Assistance Form.

(c) After approval of the tax benefit by the Divisiof Taxation as evidenced by the issuance of a tax certificate
which will be sent to the Authority, the Authority will issue final approval of the grant only upon the receipt of a certifi-
cate from the applicant, dated the date of the closing of the fahle @ax benefit certificate that states, among other
matters, the number of employees employed on that date by the applicant in the United States of America and in New
Jersey, and that as of the date of the certificate, the company is operating a &xganding emerging biotechnol-
ogy or technology business and has no current intention to cease operating as a new or expanding emerging biotechnol-
ogy or technology business.

HISTORY:
Amended by R.2002 d.254, effective August 5, 2002.
See: 34 N.J.R. IB(a), 34 N.J.R. 2800(b).
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In (a), rewrote 4 and 5i.

Amended by R.2002 d.334, effective October 7, 2002.
See: 34 N.J.R. 2414(a), 34 N.J.R. 3531(b).

Rewrote (b) and (c).

Amended by R.2003 d.443, effective November 3, 2003.
See: 35 N.J.R. 3466(a), 35 N.J.R63(a).

Rewrote (c).

Amended by R.2006 d.284, effective August 7, 2006.
See: 38 N.J.R. 1801(a), 38 N.J.R. 3184(c).

Rewrote (a)4 through (a)6.

Amended by R.2010 d.206, effective October 4, 2010.
See: 42 N.J.R. 1348(a), 42 N.J.R. 2322(b).

In (a), substitutedthe standards set forth in  N.J.A.C. 19B4.3." for "the following minimum criteria:"; deleted
(a)1 through (a)6; and in (c), inserted "the number of employees employed on that date by the applicant in the United
States of America and in New Jerseyd'aand deleted the last sentence.
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§ 19:3112.6 Approval process
(a) All applications for eligibility in the program shall be presented to the members of the Authority for approval or

denial.

(b) When thanembers approve or deny a request, the minutes at which such determination occurs are submitted to
the Governor.

(c) The members' action is effective 10 working days after the Governor's receipt of the minutes, provided no veto
has been issued.

(d) An appicant may appeal the Board's action by submitting in writing to the Authority, within 20 days from the
date of the Board's action, an explanation as to how the applicant has met the program criteria. The Authority cannot
consider any new evidence or inficeition about the project other than evidence or information that would demonstrate
that the applicant met all of the application criteria by the June 30 deadline. Appeals will be handled by the Authority as
follows:

1. The Chief Executive Officer shall dgsate an employee of the Authority to serve as a hearing officer for the
appeal and to make a recommendation on the merits of the appeal to the Board. The hearing officer shall perform a re-
view of the written record and may require afpégrson hearing. fie hearing officer has sole discretion to determine if
an inperson hearing is necessary to reach an informed decision on the appeal;

2. Following completion of the record review and/ocperson hearing, as applicable, the hearing officer shall issue
a wiitten report to the Board containing his/her finding(s) and recommendation(s) on the merits of the appeal; and

3. The Board shall consider the hearing officer's recommendation(s) and, based on that review, shall issue a final
decision on the appeal.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
Rewrote the section.
Amended by R.2001 d.242, effective July 16, 2001.
See: 33 N.J.R. 1567(a), 33 N.J.R. 2495(b).

In (d), rewrote the first sentence.
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Amendedby R.2006 d.284, effective August 7, 2006.

See: 38 N.J.R. 1801(a), 38 N.J.R. 3184(c).

In the third sentence of (d), inserted "which" and substituted "considered" for "reconsidered".
Amended by R.2010 d.206, effective October 4, 2010.

See: 42 N.J.R. 1348(a42 N.J.R. 2322(b).

Rewrote (a); in (b), inserted "approve or" and substituted "determination” for "denial”; rewrote the introductory
paragraph of (d); and added (d)1 through (d)3.
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§ 19:3112.7 Allocation dtax benefits

(a) The Program is authorized to provide no more than $ 60,000,000 of tax benefits over each State fiscal year. Of
the $ 60,000,000 of transferable tax benefits authorized for each State fiscal year $ 10,000,000 shall be allocated exclu-
sively among the eligible companies that operate within the boundaries of the innovation zones, except as provided in
(a)2ii below. In the event the total amount of transferable tax benefits approved exceeds these limitations or any subse-
guent limitationsthe Authority shall allocate the transfer of tax benefits as follows:

1. Each company is limited to a maximum lifetime tax benefit of $ 15,000,000.
2. The Authority shall allocate the $ 10,000,000 designated for eligible companies in innovation zohewss f

i. For eligible companies in innovation zones, each company is eligible for an allocation of the lesser of $ 250,000
or the value of their eligible benefits. After these allocations are made to these companies from the $ 10,000,000 inno-
vation zoneallocation, any remaining balance of the $ 10,000,000 shall be apportioned among eligible companies in
innovation zones with unmet eligible benefits on a pro rata basis;

ii. If, in any State fiscal year, there is an unused portion of the $ 10,000,00&edl@xclusively for companies in
innovation zones, that portion shall be available for that State fiscal year for the surrender of transferable taxybenefits b
new and/or expanding emerging technology and biotechnology businesses that do not opeamnateewiithindaries of
an innovation zone; and

ii. The eligible companies in innovation zones with remaining unmet eligible benefits shall participate in the allo-
cation of the remaining pool as set forth in (a)3 below.

3. The Authority shall allocate the raiming tax benefits as follows:

i. Businesses with less than $ 250,000 in tax benefits will be authorized to sell all of their benefits in the current
year;

ii. Businesses with more than $ 250,000 in tax benefits will be authorized to sell at leastd 26@@ir benefits
in the current year; and

iii. If the total amount of benefits authorized under (a)2 and 3i and ii above exceeds $ 60,000,000, each applicant
shall receive a lesser amount on an apportioned basis, otherwise after the dollars ate iseth@samounts provided in
()2 and 3i and ii above, the remaining funds available to the program, in that fiscal year, shall be allocated among the
businesses with more than $ 250,000 of tax benefits. The available tax benefits shall be deterrathezirgythe
amount of tax benefits to be transferred for each business by the minimum amount of tax benefits authorized for that
business and then multiplying that amount by the following factor:
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Numerator of Fiscal Year Dollar Authorization less Tafhimum Tax Benefits Authorized over de-
nominator of Total Tax Benefits Requested to be Transferred less Total Minimum Tax Benefits Author-
ized.

The total minimum tax benefits authorized is the amount authorized for businesses with less than $
250,000 6tax benefits plus the minimum tax benefits authorized for businesses with more than $
250,000 of tax benefits. The total tax benefits requested to be transferred is the total amount of tax bene-
fits requested to be transferred by all businesses.

HISTORY:
Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

In (a), deleted "$ 50,000,000 of tax benefits over State fiscal year 2000 and" following "provide" in the introductory
paragraph.

Amended by R.2005 d.274, efteve August 15, 2005.

See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).

In (a), rewrote the introductory paragraph and added new 4, recodified 4 as 5.
Administrative correction.

See: 37 N.J.R. 3724(a).

Amended by R.2006 d.284, effective August 7, 2006.

See: 38 NJ.R. 1801(a), 38 N.J.R. 3184(c).

In the introductory paragraph of (a), deleted ", $ 10 million shall be so allocated for eligible companies that operate
within the boundaries of the innovation zones in each respective State fiscal year thereafteg &odahthe second
sentence; in (a)3, inserted "also" in the second sentence, and added the last sentence; and in (b), substituted "applicants"
for "applications".

Amended by R.2010 d.206, effective October 4, 2010.
See: 42 N.J.R. 1348(a), 42 N.J.R. 2392(

Rewrote the section.

Amended by R.2013 d.099, effective August 5, 2013.
See: 45 N.J.R. 1098(a), 45 N.J.R. 1921(b).

In (a)1, substituted "$ 15,000,000" for "$ 15 million"; in the introductory paragraph of (a)2, and in (a)2i and (a)2ii,
substituted "$ 1@00,000" for "$ 10 million" throughout; and in (a)3iii, substituted "$ 60,000,000" for "$ 60 million".
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§ 19:3112.8 Recapture of tax benefits

(a) Unless excepted pursuant to (b) below, if a sellirginess fails to use the private financial assistance received
for the surrender of tax benefits as required by this subchapter or fails to maintain a headquarters or a base of operation
in the State during the five years following receipt of the privai@nitial assistance, the seller shall forfeit and remit the
face value of the tax credit certificate received for the surrender of tax benefits to the Department of Treasury in accord-
ance with the provisions in subsections (c) and (d) below. The faceofahetax credit certificate is the amount of
surrendered tax benefits.

(b) The forfeiture requirement in (a) above pertaining to the failure to maintain a headquarters or a base of opera-
tion in this State shall not be applicable if the failure is dubediquidation of the new or expanding emerging technol-
ogy or biotechnology business.

(c) In the event a selling business fails to maintain a headquarters or base of operation in the State during the five
years following the receipt of the private finaasicassistance, the Authority will allow the selling business to retain 20
percent of the face value of the tax credit certificate for each full year the business remained in New Jersey providing
the business forfeits and remits to the Department of Trg@8upercent per year on a cumulative basis for each year
the business had remaining on the five year requirement to maintain a headquarters or base of operation in New Jersey.

Examples:

Move within one year of disbursement, recapture percentage equ fedcent of the face value of the tax credit
certificate

Move within two years of disbursement, recapture percentage equal to 80 percent of the face value of the tax credit
certificate

Move within three years of disbursement, recapture percentage ed@apercent of the face value of the tax
credit certificate

Move within four years of the disbursement, recapture percentage equal to 40 percent of the face value of the tax
credit certificate

Move within five years of the disbursement, recapture pergergqual to 20 percent of the face value of the tax
credit certificate

(d) In the event a selling business fails to use the tax benefits or cash benefits as required by the Act, the Authority
shall require the selling business to remit to the Departméleasury 100 percent of the amount of the unallowable
expenditures.
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HISTORY:
New Rule, R.2010 d.206, effective October 4, 2010.
See: 42 N.J.R. 1348(a), 42 N.J.R. 2322(b).
Amended by R.2015 d.135, effective August 17, 2015.
See: 47 N.J.R. 987(a), 47 NRJ 2186(a).

In (a), inserted "in subsections (c) and (d)" and the last sentence.
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§ 19:3113.1 Applicability and scope

The rules in this subchapter were promulgated by the New Jersey Commerce, Economic Growth and Tourism Com-
mission (the "Commission™) to implement P.L. 2004, c.65 (the "Act"), and specifically, section 23 of the Act (N.J.S.A.
52:27H87.1). Section 23 of the Act establishes an energy sales tax exemption program (the "Program") to provide for
an exemption of sadeand use tax for retail sales of electricity and natural gas and their transport to a qualified business
in a New Jersey urban enterprise zone for consumption in the zone, or a vertically integrated combination of qualified
businesses manufacturing a sengroduct within a single redevelopment area within an enterprise zone, that employs at
least 250 people at least 50 percent of whom are directly employed in a manufacturing process. The program was estab-
lished under the jurisdiction of the Commissiond avas administered by the Commission, in accordance with the pro-
cedures for obtaining the exemption as may be provided under the New Jersey Urban Enterprise Zones Act, P.L. 1983,
¢.303, the Sales and Use Tax Act, P.L. 1966, c.30, and this subchaptdiv&ffaly 1, 2008, jurisdiction and admin-
istration of the program was transferred to the New Jersey Economic Development Authority, pursuant to P.L. 2008,
c.27, 810.

HISTORY:
Amended by R.2006 d.323, effective September 5, 2006.
See: 38 N.J.R. 1524(e88 N.J.R. 3619(a).
Substituted "250" for "500" and "whom" for "which".
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§ 19:3113.2 Definitions
The following words and terms, when used in this subchapter, shall have the following meanings, unless the context
clearly indiates otherwise.

"Act" means the Business Retention and Relocation Assistance Act, P.L. 2004, c.65.

"Application" means the authorized application form submitted to the Authority from a business for approval of an
energy sales tax exemption.

"Authority" means the New Jersey Economic Development Authority.

"Directly employed" means employed as an employee, and not as an independent contractor, and directly involved
in the manufacturing process of the business applying for the energy sales tax exemption.

"Director" means the Director of the Division of Taxation in the Department of the Treasury.

"Employ" means for purposes of this subchapter, utilize the productive services of peophktime feithployees.
"Full-time employee" is defined at N.J.A.C. 12AL2.

"Energy sales tax exemption" means the energy sales and use tax exemption for retail sales of energy and utility
service approved by the Chief Executive Officer pursuant to the Act and this subchapter.

"Enterprise zone" or "urban enterprise zone" or "UE®ans an urban enterprise zone designated by the New Jer-
sey Urban Enterprise Zone Authority created by the New Jersey Urban Enterprise Zones Act, P.L. 1983, ¢.303.

"Family of products" means a group of products that, when taken together, are primézdgt(80 percent) used,
purchased and sold as a single product, product line, or brand marketing.

"Manufacturing" means the performance of an operation or series of operations, the object of which is to place
items of tangible personal property in a fomamposition or character different from that in which they were acquired.
The change must be substantial and must result in a transformation of property into a different or substantially more
useable product.

"New Jersey Urban Enterprise Zone ProgranTUfZ Program” means the program administered by the UEZ
Authority pursuant to P.L. 1983, ¢.303.

"Qualified business" means a qualified business as defined at N.J.S.A. 88227H
"Qualified group" means a group of businesses that consist of a group af twyepersons:

1. Each of which is a qualified business and all of which are located within a single redevelopment area adopted
pursuant to the "Local Redevelopment and Housing Law," P.L. 1992, ¢.79 (N.J.S.A. 40AetZ&q.);
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2. That collectively emplpat least 250 people within a single redevelopment area within an enterprise zone, at
least 50 percent of whom are directly employed in a manufacturing process;

3. Are each engaged in a vertically integrated business, evidenced by the manufactureilautébdistt a product
or family of products that, when taken together, are primarily used, packaged and sold as a single product;

4. Each use the energy and utility service for the exclusive use or consumption of each of the persons that comprise
a group \ithin an enterprise zone; and

5. Each of which contributes at least 60 percent of its product towards the manufacture of the single, integrated
product.

"Redevelopment area" means an area determined to be in need of redevelopment or to be a blightiedtheea a
defined at N.J.S.A. 40A:124.

"UEZ Authority" means the New Jersey Urban Enterprise Zone Authority created pursuant to P.L. 1983, ¢.303,
which is in the Department of Community Affairs.

HISTORY:
Amended by R.2006 d.323, effective Septemb&0D6.
See: 38 N.J.R. 1524(a), 38 N.J.R. 3619(a).

Inserted definition "Qualified business"; and in paragraph 2 of definition "Qualified group”, substituted "250" for
"500".
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§ 19:3113.3 Eligibility criteria

(a) To qualify fao energy sales tax exemption for the retail sale, transmission, or distribution of electricity and natural
gas, an applicant shall be required to be certified by the Authority to receive the benefits of the New Jersey Urban En-
terprise Zone Program pursuantthe New Jersey Urban Enterprise Zones Act, P.L. 1983, ¢.303, and the applicable
rules of the Authority; and shall be further required to be either:

1. A qualified business that employs at least 250 people within an enterprise zone, at least 56fpenoamntare
directly employed in a manufacturing process, for the exclusive use or consumption of such business within the enter-
prise zone; or

2. A group of two or more persons:

i. Each of which is a qualified business and all of which are located wisimgke redevelopment area adopted
pursuant to the "Local Redevelopment and Housing Law, P.L. 1992, ¢.79 (N.J.S.A. 40Act2&q.);

ii. That collectively employ at least 250 people within a single redevelopment area within an enterprise zone, at
least B percent of whom are directly employed in a manufacturing process;

iii. That are each engaged in a vertically integrated business, evidenced by the manufacture and distribution of a
product or family of products that, when taken together, are primaely, g@ckaged and sold as a single product, prod-
uct line or brand marketing; and

iv. That collectively use the energy and utility service (which may be in separate accounts) for the exclusive use or
consumption of each of the persons that comprise a gribma single redevelopment area within an enterprise zone.

HISTORY:
Amended by R.2006 d.323, effective September 5, 2006.
See: 38 N.J.R. 1524(a), 38 N.J.R. 3619(a).
In (a)1 and (a)2ii, substituted "250" for "500".
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§ 19:3113.4 Requests for applications

(a) The Authority shall process applications for the energy sales tax exemption through its New Jersey Urban Enter-
prise Zone Program. Initial application requests shall be to the New Jersey Economic Development AR@h&rity,
990, Trenton, New Jersey 08625.

(b) Annual renewal for applicants satisfying the criteria of N.J.A.C. 1833(a) will be made during the annual
re-certification process in accordance with UEZ Program procedures at N.J.A.G25:E@0applicarg approved
within six months prior to their nexteertification date, the requirement for annual renewal shall be deferred to the
following re-certification date provided such date is not more than 18 months hence.

(c) Renewal applications by applicastisfying the criteria for N.J.A.C. 19:38B.3(b)2 shall be required to be
submitted annually within 45 days prior to the expiration date of the energy sales tax exemption.

HISTORY:
Amended by R. 2006 d.197, effective May 15, 2006.
See: 37 N.J.R. 3024), 38 N.J.R. 2165(b).

Codified the former first through third sentences as present (a) through (c), respectively; added the second sentence
in (b); and in (c) substituted "Renewal" for "Certificate" and "by" for "for".



Page225
N.J.A.C. 19:31135

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the New Jersey Office of Administrative Law

*** This file includes all Regulations adopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 13. ENERGY SALES TAX EXEMPTION PROGRAM

Go to the New Jersey Administrative Code Archive Directory
N.J.A.C. 19:3113.5 (2017)
§ 19:3113.5 Submission requirements

(a) Each application for the energy sales tax exemption submitted to the Authority shall include the following:

1. The name, address and Employer Identification Number (EIN), also known as a Federal tax identification num-
ber of the applicant;

2. The address of the facility which is the subject of this application;

3. The number of total employees at the site for which the exemption application is being submitted;

4. The number of fultime employees that are directly empédyin the manufacturing process of the applicant;

5. The name and address of the company(ies) that supply, transmit, and distribute electricity and natural gas to the
facility;

6. The account identification numbers and billing information including contaoke for each account identified in
(a)5 above;

7. An estimate of the facility's annual quantity use of electricity and natural gas in units and in dollars;

8. A description of the nature of the business and the facility for which this applicationgsnivesiie;

9. The North American Industrial Classification System identification number(s) applicable to the applicant;

10. Certification that the business applying for this program is not in default with any other program administered
by the State of New Jsgy; and

11. Such additional information as may required by the Chief Executive Officer to provide a complete and accurate
description of the business that is applying for this exemption.

(b) Applicants seeking to qualify for the energy sales tax exemasi@nqualified group shall first establish that
they are engaged in a vertically integrated business activity. Such activity shall be evidenced by a thorough description
of the principal business activity that will occur at each location in the singeekgbment area within the enterprise
zone and an explanation, satisfactory to the Authority, of how these business activities are integrally connected to each
other in a manner that produces a common, manufactured product(s). This description shalairlelast one specific,
verifiable, measure of how such integration shall be monitored. For example, a business might submit that 90 percent of
its manufactured output is physically packaged with the product made by another member of the verticaligdntegr

group.
(c) Once the businesses seeking to qualify for the energy sales tax exemption as a qualified group are determined

by the Authority to be a vertically integrated business activity, then the group application will be evaluated in combina-
tion with the other members of the group to determine if the group is eligible as a qualified group.
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1. Each application submitted to the Authority by a group of vertically integrated qualified businesses shall include
the submission requirements of (a) above &mheindividual business in the group.

2. In addition to (c)1 above, the application shall be required to provide evidence satisfactory to the Authority that
all individual businesses in the group are located within a single redevelopment area.

3. The groums a whole, rather than each individual business, shall be considered in meeting eligibility require-
ments of directly employing at least 250 people within the single redevelopment area within the enterprise zone, at least
50 percent of whom are directlyployed in a manufacturing process.

(d) In the case of a qualified group, each time an application from a new business seeking to be added to, or an ex-
isting business seeking to be deleted from, the qualified group, the submission requirements abthishsdidbe re-
quired to be satisfied promptly for the group as so changed. If no new businesses are added or existing business are de-
leted during the year, the annual renewal requirements of N.J.A.C-13:8for qualified groups shall apply.

HISTORY:
Amended by R. 2006 d.197, effective May 15, 2006.
See: 37 N.J.R. 3024(a), 38 N.J.R. 2165(b).

Inserted "including contract name" in (a)6; and in (c) substituted "the businesses" for "a business", "are" for "is"
and "the group" for "its", inserted "a" feding "vertically" and inserted "activity".

Amended by R.2006 d.323, effective September 5, 2006.
See: 38 N.J.R. 1524(a), 38 N.J.R. 3619(a).

In ()7, inserted "in units and in dollars"; in the introductory paragraph of (c), inserted "a" precedinglliwertica
and in (c)3, substituted "250" for "500".
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§ 19:3113.6 Application and review procedures

(a) Applicants shall submit to the Authority a completed Application for Energy Sales Tax Exemption. The applica-
tion, signed by a authorized representative of the business, shall bear either a legiblegrkstate or a dateeceived
stamp from the Authority.

(b) The Authority shall conduct a review of the applications in the order received, commencing with the application
bearingthe earliest submission date. The Authority may require the submission of additional information to complete
the application or may require the submission of the entire application, if incomplete. The Authority shall review the
applications to determinehether:

1. The application complies with the eligibility criteria;
2. The application satisfies the submission requirements; and
3. The application adequately provides information for the subject applicants.

(c) Program staff, after reviewing the applicati shall make a recommendation to the Chief Executive Officer,
who after consideration of that recommendation, shall approve, approve with modifications, or deny an application in
the program.

(d) Upon completion of the review of an application pursuaiib} above, the Authority shall notify the applicant
whether the application has been approved by the Chief Executive Officer.

1. In the event that an application is approved, the Chief Executive Officer will notify the applicant, the President of
the Boad of Public Utilities and the Director, that a qualified business or a qualified group has met the requirements for
the energy sales tax exemption. In accordance with P.L. 1966, ¢.30 (N.J.S.A.-34eB28q.). The Division of Taxa-
tion shall then issuenadExemption Certificate (UB) to the qualified business or qualified group.

2. In the event that an application is denied, the applicant shall be notified of the denial and the reasons for such
denial.

3. After notification of a denial, should the circuarsces change so that the applicant reasonably believes its appli-
cation will be approved, the applicant may reapply to the program no earlier than 90 days from the date the Chief Exec-
utive Officer issued the denial.

(e) Once a qualified group is approvedch member of the group shall be subject to all the same provisions and
procedures as any other qualified manufacturing business that is not a member of a qualified group. However, if the
Chief Executive Officer subsequently determines that a previouslijfigd group is no longer eligible for the energy
sales tax exemption, then each member of that group shall be required to immediately surrender its exemption certifi-
cate to the Chief Executive Officer.
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HISTORY:
Amended by R. 2006 d.197, effective Mhy, 2006.
See: 37 N.J.R. 3024(a), 38 N.J.R. 2165(b).

Inserted ", signed by an authorized representative of the business," in the second sentence of (a); inserted (c); and
recodified former (c) and (d) as (d) and (e).
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§ 19:3113.7 Monitoring, inspection, and reporting

(a) The Authority and agents of the State of New Jersey, shall monitor compliance with respect to the eligibility cri-
teria for this energy sales tax exemption. An applicant or any business that is approgetv¢otings exemption benefit
shall permit any agent of the State of New Jersey to enter said business during reasonable business hours to determine
compliance with the eligibility criteria of the program. Failure to permit access to determine eligibiligswit in the
forfeiture of the exemption benefit and may require repayment of sales and use tax previously exempted from payment,
as the Authority shall determine.

(b) Each qualified business and qualified group that receives this energy salesnpiia@xshall be required to
maintain records documenting all of its taxempt purchases. This information must be supplied to the Authority upon
request. In addition, a report summarizing the totals of all exempt energy purchases must be providpddoy&ae
as a component of the annual renewal or recertification application.

(c) Each qualified business and qualified group that receives approval of its application for the energy sales tax ex-
emption shall notify the Authority if it ceases to meetrtenufacturing and employment requirements for the energy
sales tax exemption for more than a total of three weeks in any two consecutive months.

HISTORY:
Amended by R. 2006 d.197, effective May 15, 2006.
See: 37 N.J.R. 3024(a), 38 N.J.R. 2165(b).
Added(c).
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§ 19:3113.8 Rescission

(a) The Chief Executive Officer, in addition to any other rights or remedies available pursuant to law, may withhold,
reduce, or terminate this sales and use tax exemption or any portion thegaaid cause. The circumstances under
which this may occur include, but are not limited to:

1. Failure to comply with the requirements of this subchapter, or other applicable State laws or rules;
2. Failure to comply with any condition or requirementhaf Urban Enterprise Zone Program;
3. Failure to maintain the employment levels stipulated in the Urban Enterprise Zone Program;

4. Submission of false or misleading information, or failure to submit relevant or complete information to the Au-
thority;

5. Any act of insolvency, the filing of a petition in bankruptcy (voluntary or involuntary) or the existence of other
conditions affecting the financial integrity of the applicant; or

6. Failure to comply with any condition, term, or requirement of the Authaating to this program.

(b) The Chief Executive Officer shall provide written notice to the business of its intent to rescind the applicant's
gualification status for the energy sales tax exemption benefit. The determination to rescind the bk hefiscledy
within the Chief Executive Officer's discretion.

(c) The Chief Executive Officer shall provide notice of the determination to rescind to the Director, who shall re-
scind the sales and use tax exemption certificate issued to the business.

(d) Any rescission of the energy sales tax exemption will require repayment by the business or group of all ex-
empted tax payments, and such penalties as may be assessed in accordance with the State Uniform Tax Procedure Law,
R.S. 54:481 et seq. from the effegt date of the rescission as determined by the Authority.
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§ 19:3113.9 Appeals

Appeals under this subchapter shall be subject to the appeals procedures governing the subchapter on sales and use
tax exemption at N.J.A.C. 122A-2.13.
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§ 19:3114.1 Applicability and scope

The rules in this subchapter are promulgated by the New Jersey Economic Development Authority to implement P.L.
1996, c.25 (N.J.S.A. 34:1B12 et seq, as substantially amended by P.L. 2004, c.65, 88 1 through 16 (the "Act") and
P.L. 2010, c. 123. The Act provides several incentive programs aimed at retaining in New Jerseyittie jfutls of
businesses already active in this State. The Act estatllshusiness retention and relocation assistance grant program
("BRRAG Program" or "Program"), a tax credit certificate transfer program, a sales and use tax exemption program,
and an energy sales tax exemption program (for businesses located in Ngwibemsesnterprise zones). The purpose
of the BRRAG Program is to encourage economic development and to preserve jobs that currently exist in New Jersey,
but which are in danger of being relocated to premises outside of the State. To implement thatgnolgoste extent
that funding for the Program is available, the Program may provide grants of tax credits but in no case shall the amount
of an individual grant of tax credits exceed the limitations set forth in this subchapter and further spatifgutaject
agreement of an applicant for a grant of tax credits.

HISTORY:
Recodified from N.J.A.C. 12A:2.1 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

Substituted "Economic Development Authotifgr "Commerce, Economic Growth and Tourism Commission (the
‘Commission’)", deleted the fourth sentence, and inserted "BRRAG" preceding "Program is to encourage".

Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a)
Inserted "(N.J.S.A. 34:1R12 et seq.)" and "and P.L. 2010, c. 123".
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§ 19:3114.2 Definitions

The following words and terms, when used in this subchapter, shall have the following meanisgshententext
clearly indicates otherwise.

"Act" means the Business Retention and Relocation Assistance Act, P.L. 2004, c.65.

"Affiliate” means an entity that directly or indirectly controls, is under common control with, or is controlled by the
businessControl exists in all cases in which the entity is a member of a controlled group of corporations as defined pur-
suant to section 1563 of the Internal Revenue Code of 1986 (26 U.S.C. § 1563) or the entity is an organization in a
group of organizations undeommon control as defined pursuant to subsection (b) or (c) of section 414 of the Internal
Revenue Code of 1986 (26 U.S.C. § 414). An entity may establish by clear and convincing evidence, as determined by
the Director of the Division of Taxation in tiepartment of the Treasury, that control exists in situations involving
lesser percentages of ownership than required by those statutes.

"Agreement"” or "project agreement" means an agreement between a business and the Authority that sets the fore-
casted sobdule for completion and occupancy of the project, the date the commitment duration shall commence, the
amount of the applicable grant of tax credits, and other such provisions which further the purposes of P.L. 1996, c.25, as
amended by P.L. 2004 c.65, §8hrough 16 (N.J.S.A. 34:1B12 through 123.).

"Authority" means the New Jersey Economic Development Authority established under section 4 of P.L. 1974, c.
80 (N.J.S.A. 34:1B1).

"Board" means the Board of the New Jersey Economic Development Authority.

"Business" means an employer located in this State that has operated continuously in the State, in whole or in part,
in its current form or as a predecessor entity for at least 10 years prior to filing an application to the program and which
is subject tohie provisions of N.J.S.A. 43:2llet seq. and may include a sole proprietorship, a partnership, or a corpora-
tion that has made an election under Subchapter S of Chapter One of Subtitle A of the Internal Revenue Code of 1986,
or any other business entityrtlugh which income flows as a distributive share to its owners, limited liability company,
nonprofit corporation, or any other form of business organization located either within or outside the State, such as a
group of organizations under common contbafined in Section 414(b) or (c) of the Internal Revenue Code of 1986
and Federal Treasury regulations thereunder. For purposes of identifyitigh@igmployees in eligible positions and
retained State tax revenue, any such employees hired by optaddsy a professional employer organization (PEO)
with which the business has entered into an employee leasing agreement shall be allocable to the business. A business
shall include an affiliate of the business if that business applies for a creditupasedny capital investment made by
an affiliate or based upon retained ftithe jobs of an affiliate.

"Business employment incentive program grant” or "BEIP grant" means the grant made to a business by the New
Jersey Economic Development Authority pursiu@ the provisions of P.L. 1996, ¢.26 (N.J.S.A. 34118 et al).
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"Business retention or relocation grant of tax credits" or "grant of tax credits" means a grant which consists of the
value of corporation business tax credits against the liability ingppsesuant to section 5 of P.L. 1945, ¢.162 (N.J.S.A.
54:10A5) or credits against the taxes imposed on insurers pursuant to P.L. 1945, ¢.132 (N.J.S.A1®t:484.), sec-
tion 1 of P.L. 1950, ¢.231 (N.J.S.A. 17:38), and N.J.S.A. 17B:28, provided tdund a portion of retention and relo-
cation costs pursuant to P.L. 1996, c.25 (N.J.S.A. 34:1Bet seq.), as amended by P.L. 2004, ¢.65, and pursuant to
this subchapter.

"Capital investment" means expenses that the business incurs following its subwiissicapplication to the Au-
thority pursuant to section 5 of P.L. 1996, c. 25 (N.J.S.A. 34:1®), but prior to the Capital Investment Completion
Date, as shall be defined in the project agreement, for: the site preparation and construction, reinguati@ment,
equipping of, or obtaining and installing fixtures and machinery, apparatus or equipment in, a newly constructed, reno-
vated or improved building, structure, facility, or improvement to real property in this State; and obtaining and installing
fixtures and machinery, apparatus or equipment in a building, structure, or facility in this State. Provided, however, that
"capital investment" shall not include soft costs such as financing and design, furniture or decorative items such as art-
work or plants, or office equipment if the office equipment is property with a recovery period of less than five years.
The recovery period of any property, for purposes of this definition, shall be determined as of the date such property is
first placed in servicerause in this State by the business, determined in accordance with section 168 of the Federal In-
ternal Revenue Code of 1986 (26 U.S.C. § 168). For the purposes of this definition, cubicles and cubicles that include
office equipment shall constitute capitaVestment. A business that acquires or leases a qualified business facility shall
also be deemed to have acquired the capital investment made or acquired by the seller or landlord, as the case may be.

"Certificate of compliance” means a certificate issbg the Authority pursuant to section 9 of P.L. 1996, c. 25
(N.J.S.A. 34:1B120).

"Chief Executive Officer" means the Chief Executive Officer of the New Jersey Economic Development Authority.

"Commitment duration" means the tax credit term and five yieams the end of the tax credit term specified in the
project agreement entered into pursuant to section 5 of P.L. 1996, ¢.25 (N.J.S.A138)1Bs amended by P.L. 2004,
.65, and pursuant to this subchapter.

"Designated industry" means an industry idfeed by the Authority as desirable for the State to maintain, which
may be designated and amended via promulgation of rules by the Authority to reflect changing market conditions.

"Designated urban center" means an urban center designated in the StébpiDent and Redevelopment Plan
adopted by the State Planning Commission, pursuant to P.L. 1985, ¢.398 (N.J.S.A-Z20)8A

"Director" means the Director of the Division of Taxation in the Department of the Treasury.

"Eligible position" means a fulime position retained by a business in this State for which a business provides em-
ployee health benefits under a group health plan as defined under section 14 of P.L. 1997, ¢.146 (N.J.S:B4) #B:27
health benefits plan as defined under section 1 of 1392, ¢.162 (N.J.S.A. 17B:2%7&7), or a policy or contract of
health insurance covering more than one person issued pursuant to Article 2 of Title 17B of the New Jersey Statutes.

"Fiscal year" means the State fiscal year of July 1 to June 30.

"Full-time enployee" means a person employed by the business for consideration for at least 35 hours a week, or
who renders any other standard of service generally accepted by custom or practice, as determined by the Authority, as
full-time employment, or a person wisoemployed by a professional employer organization pursuant to an employee
leasing agreement between the business and the professional employer organization, in accordance with P.L. 2001, c.
260 (N.J.S.A. 34:&7 et seq.) for at least 35 hours a weekyloo renders any other standard of service generally ac-
cepted by custom or practice as iithe employment, as determined by the Authority, astfinle employment, and
whose wages are subject to withholding as provided in the New Jersey Gross Incona, Tad.8.A. 54A:11 et seq.
or an employee who is a resident of another state but whose income is not subject to the New Jersey Gross Income Tax
Act, N.J.S.A. 54A:11 et seq. or who is a partner of a business who works for the partnership for at leasts3s
week, or who renders any other standard of service generally accepted by custom or practice, as determined by the Au-
thority, as fulltime employment, and whose distributive share of income, gain, loss, or deduction, or whose guaranteed
payments, oany combination thereof, is subject to the payment of estimated taxes, as provided in the New Jersey Gross
Income Tax Act, N.J.S.A. 54A:1 et seq. "Fultime employee" shall not include any person who works as an inde-
pendent contractor or on a consultlmgis for the business.
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"Full-time employee at the qualified business facility" means difu# employee whose primary office is at the
site and who spends at least 80 percent of his or her time at the site, or who spends any other period of tiyne genera
accepted by custom or practice as-fille employment at the site, as determined by the Authority.

"New business location" means the premises to which a business will relocate that the business has either pur-
chased or built or for which the business lentered into a purchase agreement or a written lease for a period of no less
than the commitment duration or eight years, whichever is greater, from the date of relocation. A "new business loca-
tion" also means the business's current location or loatfidine business makes a capital investment equal to the total
value of the business retention or relocation grant of tax credits to the business at that location or locations. tn the even
the new business location will be at more than one locatiomutieess may evidence that the application is for a sin-
gle project through factors showing interrelatedness, such as the same business event driving the relocation, moves
timed together, and futime jobs relocated from the same business location.

"Pointof-final purchase retail facility" means a business wherein the normal and customary method of patronizing
the business conducted at the facility requires the retail customer to travel to the location to purchase the goods or ser-
vices of that business. "-of-final purchase retail facilities” shall not include catalog distribution centers for the pur-
poses of this program.

"Program” means the Business Retention and Relocation Assistance Grant Program created pursuant to P.L. 1996,
.25, as substantiallyr@nded by P.L. 2004, c.65, 88 1 through 16 (N.J.S.A. 341Bthrough 123) and P.L. 2010, c.
123, and provided in this subchapter.

"Project" means the relocation or maintaining of retainectiimié jobs at the approved site as improved by the new
busines location. In the event that the new business location will be at more than one location, the business may evi-
dence that the application is for a single project through factors showing interrelatedness such as the same business
event driving the relocatip moves timed together, and ftilne jobs relocated from the same business location.

"Project agreement” means an agreement between a business and the Authority that sets the forecasted schedule for
completion and occupancy of the project, the date dheditment duration shall commence, the amount and tax credit
term of the applicable grant of tax credits, and other such provisions which further the purposes of P.L. 1996, c. 25
(N.J.S.A. 34:1B112 et seq.).

"Retained fulltime job" means an eligible pdisin that currently exists in New Jersey and is filled by atfoie
employee but which, because of a potential relocation by the business, is at risk of being lost to another state or country.
For the purposes of determining a number of retainedifmé jobs, the eligible positions of an affiliate shall be consid-
ered the eligible positions of the business. A retainediful job is one that will not be included in the calculation of a
BEIP grant subsequent to being moved to the approved projectrsitr, the agreement. The number of retained full
time jobs shall mean the business's number of permanetitialjobs as referred to in the project description in the
application and the agreement, which exist as of the effective date of the agreerosddr to demonstrate that a job
meets this definition, a business must provide documentation that demonstratasstheadtire of these employees,
which shall include a certification of the business's chief executive officer that the jobsiskeatibeing located out-
side of New Jersey. For the purposes of the certifications required pursuant to the incentive agreement, N.J.S.A. 34:1B
116 or 120, to the extent an eligible position that was the basis of the award no longer exists, a businessleay incl
a retained fultime job a new eligible position that is filled by a ftithe employee provided that the position is in-
cluded in the order of date of hire and is not the basis for any other incentive award.

"Retained State tax revenue” means eifftate tax revenue received in the most recently completed State tax pe-
riod or State tax revenue projected to be received from the business by the State.

"Tax credit term" means the period of time commencing with the first issuance of tax credits amdiroguitiring
the period in which the recipient of a grant of tax credits is eligible to apply the tax credits pursuant to section 7 of P.L
2004, c. 65 (N.J.S.A. 34:1B15.3).

"Tax period" means the #onth period selected by the business for the purpidsetermining annual taxable
income.

"Yearly tax credit amount" means $ 1,500 times the number of retaingihfaljobs. "Yearly tax credit amount"
does not include the amount of any bonus award authorized pursuant to section 5 of P.L. 2004, .S.85 3K.1B
115.1).
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HISTORY:
Amended by R.2006 d.197, effective May 15, 2006.
See: 37 N.J.R. 3024(a), 38 N.J.R. 2165(b).
Substituted ". For" for "for" in definition "Business"; and added the last sentence in definition "Project".
Amended by R.2006 d.322ffective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).
Deleted definition "Construction contract; and rewrote definition "Project".
Amended by R.2008 d.53, effective March 3, 2008.
See: 39 N.J.R. 4385(a), 40 N.J.R. 1355(a).

In definition"Business", inserted ", such as a group of organizations under common control as defined in Section
414(b) or (c) of the Internal Revenue Code of 1986 and Federal Treasury regulations thereunder".

Recodified from N.J.A.C. 12A:2.2 and amended by R.201281, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In definition "Agreement”, substituted "Authority” for "Commission"; added definitions "Authority", "Board" and
"Chief Executive Officer"; deleted definitions "Board of Director€Commission”, and "Secretary”; and rewrote defi-
nition "Full-time employee".

Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

Deleted definitions "Advanced computing”, "Advanced computing company”, "Advandediais, "Advanced
materials company", "Biotechnology", "Biotechnology company", "Electronic device technology”, "Electronic device
technology company", "Headquarters", "Higgthnology business", "Manufacturing facility", "Medical device technol-
ogy", "Medical device technology company", "Research and development facility" and "Total allowable relocation
costs"; added definitions "Affiliate", "Capital investment", "Certificate of compliance", "Project agreement”, "Tax credit
term”, "Tax period" and "Yearltax credit amount"; and rewrote definitions "Business", "Commitment duration", "Des-
ignated industry”, "Fultime employee", "New business location", "Program", "Project" and "Retainetihfiglljob".

Amended by R.2012 d.118, effective June 18, 2012.
See:44 N.J.R. 434(a), 44 N.J.R. 1784(c).

In definition "Capital investment", inserted the last sentence; and added definitioirtteutmployee at the quali-
fied business facility".

Amended by R.2012 d.119, effective June 18, 2012.

See: 44 N.J.R. 665(a), 44MR. 1794(a).

In definition "Capital investment", rewrote the last sentence.
Amended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

In definition "Retained fultime job", inserted a comma following "employees", arstrted the last sentence.
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§ 19:3114.3 Eligibility criteria

(a) To qualify for the program, a business shall:
1. Enter into a project agreement with the Authority to undertake a project to:

i. Relocate or maintain a minimum of 50 retained-firtie jobs from one or more locations within this State to a
new business location or locations in this State; and

ii. Maintain the retained fultime jobs pursuant to the project agreement for the commitdwation.

(b) A project that consists solely of poiot-final-purchase retail facilities shall not be eligible for a grant of tax
credits.

1. If a project consists of both poiof-final-purchase retail facilities and neetail facilities, only the paion of the
retained fulltime jobs housed in the project consisting of netail facilities shall be eligible for a grant of tax credits.

2. If a warehouse facility is part of a poinitfinal-purchase retail facility and supplies only that facility, the
tained fulkitime jobs housed in the warehouse facility shall not be eligible for a grant of tax credits.

(c) A business shall demonstrate that the receipt of assistance pursuant to this program will be a material factor in
the business' decision notrielocate the retained felime jobs outside of New Jersey; except a business that relocates
1,500 or more retained fulime jobs covered by a project agreement from outside of a designated urban center to one or
more new locations within a designatedamizenter shall not be required to make such a demonstration if the business
applies for a grant of tax credits within six months of signing its lease or purchase agreement. A business that has had
grant preapplication meetings with the Authority and le®cuted contracts relating to the new business location dur-
ing the period commencing May 1, 2010 until January 6, 2011 shall not be deemed ineligible for the grant due to the
material factor requirement.

(d) A business shall demonstrate to the Authoatythe time of application, that the grant of tax credits and result-
ant retention of fultime jobs and any capital investment will yield a net positive benefit to the State equaling at least
110 percent of the requested tax credit allocation amount dilmengpmmitment duration. The net benefit resulting
from the retention of fultime jobs and any capital investment by a business that has had grappfication meetings
with the Authority and has executed contracts relating to the new businessiatatitg the period commencing May
1, 2010 until January 6, 2011, shall be calculated from the date of the initial grappfication meeting.

(e) A business shall provide evidence that the business or a predecessor entity has been operatingr in whole o
part, in this State for at least 10 years prior to the filing of an application under this program.

HISTORY:
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Recodified from N.J.A.C. 12A:2.3 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In the introductory paragraph of (a)1, substituted "Authority" for "Commission”; and in (a)1i, substituted "50" for
"250".

Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

In (a)1i, inserted "or maintain”; in (chserted "the retained fulime jobs" and inserted the last sentence; added
new (d); and recodified former (d) as (e).

Amended by R.2012 d.118, effective June 18, 2012.
See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

In (d), inserted "of" preceding "applicatigrénd substituted "requested" for the second occurrence of "grant of"
and "credit allocation amount" for the second occurrence of "credits".
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8§ 19:3114.4 Restrictions on eligibility

(a) A businesshat is receiving a Business Employment Incentive Program grant shall not be eligible to receive a
grant of tax credits under this program with respect to a job that is included in the calculation of a BEIP grant pursuant
to P.L. 1996, c.26 subsequenta®ing moved to the approved project site.

(b) A business that is receiving any other grant by operation of State law shall be eligible to receive a grant of tax
credits under this program provided:

1. A business that is receiving another State grant sbibie eligible to receive assistance with respect to any job
that is currently the subject of any other State grant, except for grants from the Office of Customized Training pursuant
to the 1992 New Jersey Employment and Workforce Development Act, B2, 943 (N.J.S.A. 34:15D et seq.).

2. The State will realize a net positive benefit from the grant of tax credits and resultant retentiotiré fiobs
and any capital investment when combined with any other State grants equaling at least 110ftbecgrant of tax
credits during the commitment duration but not less than eight years, except upon approval of the State Treasurer.

3. Amounts received as grants from the Office of Customized Training pursuant to the 1992 New Jersey Employ-
ment and Wdtforce Development Act, P.L. 1992, ¢.43 (N.J.S.A. 34:15&t seq.), shall be excluded from the calcula-
tion of the total amount permitted.

(c) A business that is in default with any other program administered by the State of New Jersey shall not be eligi-
ble to receive a grant of tax credits under this program.

HISTORY:
Recodified from N.J.A.C. 12A:2.4 by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R1192(a), 43 N.J.R. 1900(a).

In the introductory paragraph of (b), substituted "provided" for "except as follows"; rewrote (b)2; and in (b)3, de-
leted "under (b)2 above" from the end.
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§ 19:3114.5 Requsts for applications

All application requests shall be made to the New Jersey Economic Development Authority, 36 West State Street,
P.O. Box 990, Trenton, NJ 08625 on forms and/or in a manner prescribed by the Authority.

HISTORY:
Recodified from NJ.A.C. 12A:21.5 and amended by R.2010 d.231, effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

Rewrote the section.
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§ 19:3114.6 Application submission requirements
(a) Each pplication to the Authority shall include the following information in an application format prescribed by

the Authority:

1. Business information shall include the following:

i. The name of the business;

ii. The address of the business;

iii. The type of bsiness;

iv. Principal products and services;

v. The contact person for this application;

vi. The New Jersey tax identification number;

vii. The Federal tax identification number;

viii. The total number of employees in New Jersey;

ix. The total number of yas of operation in New Jersey including evidence that the business or a predecessor en-
tity has been operating, in whole or in part, in this State for at least 10 years prior to the filing of the application;

X. A written certification by the chief execwué officer, or equivalent officer for North American operations, stating
that the business applying for this program is not in default with any other program administered by the State of New
Jersey and that he or she has reviewed the application infonnsationitted and that the representations contained
therein are accurate;

xi. Unless excepted under N.J.A.C. 19B13(c), certification that the availability of financial assistance from the
State as provided in this program at the site proposed fooeps a material factor in the business' decision not to
relocate outside of New Jersey and that the employees to be coveredsik®fabeing relocated outside of the State,
and instead, to undertake the project and to relocate thinfielljobs redting to the project in the State;

xii. Indication of whether the business has applied for other State tax benefits, including, but not limited to, the pro-
grams authorized under P.L. 2004, c.65; and

xiii. Any other necessary and relevant information agreined by the Authority for a specific application.
2. Project information shall include the following:

i. An overall description of the proposed project;
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ii. The current location(s) (address(es)) and number of employees for each site that is sufigeappdication;

ii. The location(s) employees will be relocated from and identify the location(s) employees will be relocated to as
per this application. Include number of employees for all sites;

iv. A description of the quality of the futime jobs réained, including, but not limited to, the salaries and benefits
provided to retained fulime employees;

v. A description of any capital investments made by the business at the new business location;

vi. Identification of the site of the new businessald@n and its consistency with the smart growth goals, strategies
and policies of the State Development and Redevelopment Plan established pursuant to section 5 of P.L. 1985, ¢.398
(N.J.S.A. 52:18A200) or if the site is outside the jurisdiction of thet&talan, evidence of approval under the applica-
ble comprehensive management plan;

vii. A project schedule that identifies projected move dates for each site;

viii. A schedule of shorterm and longerm employment projections of the business in the Stetedoupon the
relocation;

ix. The terms of any lease agreements, either existing or proposed, or details of the purchase or building of the new
business location;

X. An estimate of the projected retained State tax revenues resulting from the reloctdienassrevenue” in-
cludes all taxes which for the business are due and paid to the State, including, but not limited to, the payroll withhold-
ing taxes. This term does not include that portion of taxes for which it is simply a registered collection agent;

xi. A description of employment, construction and related economic activity in order to inform the net benefit anal-
ysis and calculation of a bonus, if applicable;

xii. A description of the type of contribution the business can make to thedomggrowthof the State's economy
and a description of the potential impact on the State's economy if the jobs are not retained;

xiii. Unless excepted under N.J.A.C. 19:B4.3(c), evidence of alternative relocation plans, such as an analysis of
the cost effectiverss of remaining in this State versus relocation under the alternative plans; and

xiv. Any other necessary and relevant information as determined by the Authority for a specific application.
3. The employee information shall include the following:

i. A written certification that the employees that are the subject of this application dmméuimployees and re-
ceive health care benefits;

ii. The number of employees at the project site that will be included in a BEIP grant calculation and the New Jersey
Economic Development Authority BEIP project identification number;

iii. Evidence of the applicant's potential relocation to another site within New Jersey, if the applicant is a BEIP
grantee; and

iv. Any other necessary and relevant information as deternbinéite Chief Executive Officer for a specific appli-
cation.

HISTORY:
Amended by R.2010 d.178, effective August 16, 2010.
See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).
Deleted (b).
Recodified from N.J.A.C. 12A:2.6 and amended by R.2010 d.231, effective Betd 8, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
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In the introductory paragraph of (a), substituted "Authority" for "Commission” twice; in (a)1xi and (a)2xiii, updated
the N.J.A.C. references; in (a)1xiii, (a)2xiv and (a)3v, substituted "Chief Exeddfficer” for "Secretary"; in (a)3iii,
deleted "that the New Jersey Economic Development Authority has been notified" following "Evidence"; and deleted

(b).
Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

In (a)1xi, inserted "and that the employees to be covered-ask af being relocated outside of the State"; added
new (a)1xii; recodified former (a)1xii and (a)1xiii as (a)1lxiii and (a)lxiv; in (a)1xiv, substituted "Authority" for "Chief
Executive Offier"; in (a)2ix, inserted ", either existing or proposed,”; rewrote (a)2xi; in (a)2xiv, substituted "Authority"
for "Chief Executive Officer"; in (a)3iii, inserted "and" at the end; deleted former (a)3iv; and recodified former (a)3v as
(a)3iv.

Amended by R2012 d.118, effective June 18, 2012.
See: 44 N.J.R. 434(a), 44 N.J.R. 1784(c).

Rewrote (a)1x; deleted former (a)1xii; and recodified (a)1xiii through (a)1xiv as (a)1xii through (a)1xiii.
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N.J.A.C. 19:3114.7 (2017)
§ 19:3114.7 Review of application

(a) Applicants shall submit to the Authority a completed BRRAG Program application at least 45 days prior to mov-
ing to the new business location; provided, however, a business relocating 1,500 or more retainedjéilds to op
or more new locations within a designated urban center shall, if relocating to a leased location, submit an application
within six months of executing its lease. A company that has had graapplieation meetings with the Authority and
has executed cracts relating to the new business location during the period commencing May 1, 2010 until the enact-
ment of P.L. 2010, c. 123 shall not be deemed ineligible for the grant due to the requirement to apply 45 days before
moving to the new business locatidine application shall bear either a legible postrk date or a datesceived stamp
from the Authority.

(b) The Authority shall conduct a review of the applications commencing with the application bearing the earliest
submission date. The Authority maygrere the submission of additional information to complete the application or
may require the resubmission of the entire application, if incomplete. The Authority shall review, and provide a recom-
mendation to the Chief Executive Officer regarding, theiagfibns to determine whether the applicant:

1. Complies with the eligibility criteria;
2. Satisfies the submission requirements; and
3. Adequately provides information for the subject application.

(c) In determining whether the company meets the net ivameaflysis, as detailed in  N.J.A.C. 19:84.3(d), the
Authority's consideration shall include, but not be limited to, the State taxes paid directly by and generated indirectly by
the business, and taxes paid directly or generated indirectly by netaioeceemployees caused by the business's relo-
cation or maintaining of fultime jobs. For a business that has had granapptication meetings with the Authority
and has executed contracts relating to the new business location during the period coglviendi, 2010 until Janu-
ary 6, 2011, such determination shall be calculated from the date of the initial grapppoation meeting.

(d) The Board shall approve, approve with modifications, or deny an application in the program.

(e) When the Board appves or denies a request, the minutes of the meeting at which such action occurs are sub-
mitted to the Governor for review and become effective 10 working days of the Governor's receipt of the minutes unless
earlier approval or vetoed.

(f) If there has beeno veto, a Commitment Letter shall be issued to the applicant, which contains all terms and
conditions of the grant. The business must execute and return the Commitment Letter within 30 days. Failure to execute
and return the Commitment Letter to the Aarity within 30 days will result in rescission of the grant. The Chief Exec-
utive Officer of the Authority may, at his or her discretion, extend the expiration date of a Commitment Letter upon re-
guest by the business.
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(g) When all required documentation@glined in the Commitment Letter is submitted by the business, in form
and content satisfactory to the Authority, a Grant Agreement shall be prepared by the Authority and forwarded to the
business for execution.

(h) If the business does not execute andrrethe Grant Agreement within 60 days from the date of issuance, the
grant shall be rescinded.

(i) If the business does not commence the project within one year from the date of approval by the Members of the
Authority, the grant shall be rescinded. T®leief Executive Officer of the Authority may, at his or her discretion, ex-
tend the expiration date of the grant upon request by the business.

(j) If the application has been approved or approved with modification, the Chief Executive Officer shalheotify t
Director of the terms and conditions of the approval. Any approval or approval with modification shall be subject to
completion of the project.

HISTORY:
Amended by R. 2006 d.197, effective May 15, 2006.
See: 37 N.J.R. 3024(a), 38 N.J.R. 2165(b).
Subgituted "moving to" for "commencing construction or acquisition of" in the first sentence of (a).
Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).
In (f)1, deleted "and relocation of the retained-firtie jobs" following "project".
Recodified from N.J.A.C. 12A:2.7 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (a) and (b), substituted "Chief Executive Officer" for "Secretary" and "Authority" for "Casian" throughout;
in (c), deleted "Secretary after receipt and consideration of the recommendation from the" preceding and "of Directors,"
following "Board"; in (d), substituted "approves or denies a request” for "of Directors recommends to either @pprove
deny a request"; rewrote (e); added new (f), (g) and (h); recodified former (f) as (i); and in the introductory paragraph of
(i), deleted "pursuant to (d) and (e) above" following "modification" and substituted "Chief Executive Officer" for "Sec-
retary”and the first occurrence of "approval” for "project agreement".

Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

In (a), substituted "Authority" for "Chief Executive Officer", and inserted the-teehktst sergnce; in the introduc-
tory paragraph of (b), deleted ", including those applications submitted to the Authority prior to May 16, 2005" follow-
ing "date"; added new (c); recodified former (c) through (i) as (d) through (j); and rewrote (j).
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§ 19:3114.8 Determination of grant amount

(a) Subject to the limitation set forth in N.J.A.C. 1931.11(c) and (d), grants of tax credits shall be approved for
qualifying businesses according to the followithedule, and shall be issued upon the execution and satisfaction of the
requirements of the project agreement between the Authority and the business with an approved project:

1. For a project that covers a business relocating or retaining 50 to 28thikmployees, a grant of tax credits
shall be for the yearly tax credit amount plus any applicable bonus award determined pursuant to section 5 of P.L. 2004,
c. 65 (N.J.S.A. 34:1H15.1), and may be applied against liability in the tax period in whictatheredit is issued;

2. For a project that covers a business relocating or retaining 251 to 40héu#mployees, a grant of tax credits
shall be for two times the yearly tax credit amount plus any applicable bonus award determined pursuant Soo$ection
P.L. 2004, c. 65 (N.J.S.A. 34:1B15.1), and may be applied against liability in the tax period in which the tax credit is
issued and the following tax period, for enalf of the total grant award per tax period, provided that the use of the
credit nust be accompanied by a certificate of compliance;

3. For a project that covers a business relocating or retaining 401 to 60thé&lmployees, a grant of tax credits
shall be for three times the yearly tax credit amount plus any applicable bonusiateaindined pursuant to section 5
of P.L. 2004, c. 65 (N.J.S.A. 34:1BR15.1) and may be applied against liability in the tax period in which the tax credit
is issued and the following two tax periods, for-tiied of the total grant award per tax periodhyided that the use of
the credit must be accompanied by a certificate of compliance;

4. For a project that covers a business relocating or retaining 601 to 8thé&uuBmployees, a grant of tax credits
shall be for four times the yearly tax credit ambplus any applicable bonus award determined pursuant to section 5 of
P.L. 2004, c. 65 (N.J.S.A. 34:1B15.1) and may be applied against liability in the tax period in which the tax credit is
issued and the following three tax periods, for-tmeth of the total grant award per tax period, provided that the use of
the credit must be accompanied by a certificate of compliance;

5. For a project that covers a business relocating or retaining 801 to 1,00@déuimployees, a grant of tax cred-
its shall be dr five times the yearly tax credit amount plus any applicable bonus award determined pursuant to section 5
of P.L. 2004, c. 65 (N.J.S.A. 34:1B15.1) and may be applied against liability in the tax period in which the tax credit
is issued and the followinfour tax periods, for onBfth of the total grant award per tax period, provided that the use of
the credit must be accompanied by a certificate of compliance; and

6. For a project that covers a business relocating or retaining 1,001 or mairaduiinployees, a grant of tax
credits shall be for six times the yearly tax credit amount plus any applicable bonus award determined pursuant to sec-
tion 5 of P.L. 2004, c. 65 (N.J.S.A. 34:485.1) and may be applied against liability in the tax period in wthiehax
credit is issued and the following five tax periods, for-eixth of the total grant award per tax period, provided that the
use of the credit must be accompanied by a certificate of compliance.
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(b) In considering the award and the amount of gnayt of tax credits, the Authority may consider, as part of the
Authority's overall review process, the following factors:

1. The number of fultime jobs retained;

2. The quality of the fultime jobs retained, including, but not limited to, the salaaies benefits provided to re-
tained fulltime employees;

3. Any capital investments made by the business at the new business location;
4. The nature of the business' operations, including, but not limited to whether the business is a designated industry;
5. The potential impact on the State if the business were to relocate to another state;

6. The site of the new business location and its consistency with the smart growth goals, strategies and policies of
the State Development and Redevelopment Plan estadblgursuant to section 5 of P.L. 1985, ¢.398 (N.J.S.A. 52:18A
200);

7. Whether positions average at least 1.5 times the minimum hourly wage during the commitment duration;

8. The duration and extent of past operations by the business in New Jersey atheiaimformation indicating
the business' level of commitment to the State and the likelihood that the business will continue to operate in this State
in the future; and

9. Any other necessary and relevant information as determined by the Authoritgpiecific application.

HISTORY:
Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).

In the introductory paragraph of (b), substituted ", up to" for "or", inserted "and" following "annual limit,", deleted
", and considers the following factors:" following "12A124"; and added last sentence.

Recodified from N.J.A.C. 12A:2.8 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (a) and the introductory paragtrapf (b), updated the N.J.A.C. references; in the introductory paragraph of (b)
and in (b)9 substituted "Chief Executive Officer" for "Secretary”; and in the introductory paragraph of (b), substituted
"50" for "250".

Amended by R.2011 d.208, effective Asgd, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

Rewrote the section.
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§ 19:3114.9 Bonus award

(a) In addition to any grant of tax credits determined pursuant to section 7 of P.L. 20Q#.3.8%A. 34:1B115.3),
a bonus award equivalent to 50 percent of the amount of the original grant of tax credits shall be made to any business
that relocates more than 2,000 {tithe employees covered by the project agreement from one or more locatisiae
of a designated urban center into a designated urban center, provided as follows:

1. All other applicable requirements of the program are satisfied; and

2. No grant of tax credits shall be awarded pursuant to this section for any job that isfroowvisl current loca-
tion in an urban enterprise zone designated pursuant to the New Jersey Urban Enterprise Zones Act, P.L. 1983, ¢.303
(N.J.S.A. 52:27H60 et seq.) to a location that is not within an urban enterprise zone.

(b) Notwithstanding (a)2 abovi the move from the urban enterprise zone is to a facility already owned or leased
by the same business and that business already employs at least the same number of persons as those being relocated
from the urban enterprise zone, a grant of tax credhitg still be awarded pursuant to this section.

(c) In addition to any grant of tax credits determined pursuant to section 7 of P.L. 2004, c. 65 (N.J.S-A. 34:1B
115.3), and in addition to any bonus award pursuant to (a) above, a bonus award equivalpetders@f the amount
of the grant of tax credits pursuant to section 7 of P.L. 2004, c. 65 (N.J.S.A-B#518 shall be made to any business
that makes a capital investment in an amount that is at least twice that of the total value of the grartditsa
granted pursuant to section 7 of P.L. 2004, c. 65 (N.J.S.A. 381BB3) and the grant of tax credits pursuant to this sub-
chapter. A bonus award made pursuant to this subsection may be limited, so that when added to the tax credits granted
pursuat to section 7 of P.L. 2004, c. 65 (N.J.S.A. 34115.3), the total amount shall not exceed 50 percent of the
amount of the capital investment in this State.
HISTORY:

Amended by R.2006 d.322, effective September 5, 2006.

See: 37 N.J.R. 4176(a), 38 NRI3618(a).

In (b), substituted "section" for "subchapter".

Recodified from N.J.A.C. 12A:2.9 by R.2010 d.231, effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

Amended by R.2011 d.208, effective August 1, 2011.

See: 43 N.J.R. 1192(43 N.J.R. 1900(a).
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Added (c).
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§ 19:3114.10 Project agreement

(a) All applicants shall execute an approval letter and a project agreement with the Authority to establish the terms
and the condiions of the grant of tax credits. The approval letter will be subject to conditions subsequent that must be
met in order to retain the award of tax credits. Such conditions shall include, but not be limited to, the execution of a
project agreement.

(b) The Authority staff may provide whatever assistance the Authority deems appropriate in the preparation of an
application for approval of a project and may issue grants of tax credits pursuant to the project agreement entered be-
tween the Authority and the hinsss.

(c) The project agreement shall include, but not be limited to, the following terms or conditions as determined by
the Chief Executive Officer:

1. The month and year in which the business will relocate its employees, the month and year in \bhoisingkse
will submit information relating to the relocation of the required number of retained employees required by N.J.A.C.
19:31-14.11(b) and, if applicable, the certification required by (c)2 below, and the State fiscal years for which the tax
creditsare allocated, which will not be subject to change without written approval of the Authority. Failure to adhere to
these dates may lead to forfeiture of all or a part of the tax credits;

2. A requirement that a certification by a certified public accauntgating to the amount of eligible capital in-
vestment with supporting evidence satisfactory to the Authority shall be submitted by the business or, in the case of a
tenant, the landlord prior to the commencement of the tax credit term. Provided theg¢sification and supporting
evidence are satisfactory to the Authority, the tax credit certificate will be issued within 90 days of submission;

3. An agreement by the applicant that the fpear statute of limitations for the collection and assessofertrpo-
ration business tax and insurance premiums tax will be extended to the period of the commitment duration;

4. Certifications by the business, including the following: eligibility for the program and participation in the pro-
gram as a material factor the business' decision not to relocate outside of New Jersey and to relocate the project in the
State;

5. Requirements for undertaking the project;
6. Requirements on maintaining the existence of the business and not relocating the project;

7. Represeations that the business is in good standing, the project complies with all applicable law, and specifi-
cally, that the project does not violate any environmental law;

8. Indemnification and insurance requirements;

9. Limitations on the grant of tax credits
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10. Default and remedies; and
11. Reporting requirements.

(d) The project agreement shall further provide that the Authority is not liable in damages for the issuance or use of
the tax credits; and that there is no guarantee that legislation will eoigleéed that would cause further changes to P.L.
1996, c. 25 (N.J.S.A. 34:1B12 et seq.)

HISTORY:
Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).

In (c), substituted "The" for "In the case of a busimesscating between 250 and 499 fiithe employees, the" at
the beginning.

Recodified from N.J.A.C. 12A:2.10 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (a), substituted "Authority" for the firstccurrence of "Secretary” and "Chief Executive Officer” for the second
through fifth occurrences of "Secretary"; in the introductory paragraph of (b), substituted "Chief Executive Officer" for
"Secretary”; and in (b)3, substituted "Certifications" for l&#s excepted under N.J.A.C. 12A:3B(e)1, certifications".

Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

Rewrote the section.

Amended by R.2012 d.118, effective June 18, 2012.
See: 44 N.J.R. 434(a), 44 NRJ1784(c).

Rewrote (a); deleted former (d); and recodified (e) as (d).
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§ 19:3114.11 Tax credit applicable; when effective; when adjusted

(a) A tax credit issued pursuant to this program maypipdiead solely against liability in the tax period(s) and in the
State fiscal year(s) prescribed in the project agreement and in the manner set forth in  N.J.A.C1.883And shall
expire thereafter.

(b) By the date indicated in the project agreemttiet applicant shall submit a certification to the Chief Executive
Officer that it has relocated the retained employees. To the extent that the number of employees is less than the number
indicated on its application but remains 50 or more, the awara of¢dlits shall be adjusted accordingly and the pro-
ject agreement shall be amended to so reflect the reduction pursuantto N.J.A.€419388).

(c) The total value of the grants of tax credits approved by the Authority pursuant to this prograny thatapa
plied against tax liability for any tax period shall not exceed an aggregate annual limit of $ 20,000,000. If the approval
of a grant of tax credits pursuantto N.J.A.C. 19t318(a) would exceed the $ 20,000,000 aggregate annual limit, the
Authority may award a smaller grant of tax credits, no grants of tax credits or may assign credits to be issued in subse-
guent years, as necessary to comply with the aggregate limit.

(d) The total value of the grants of tax credits, issued pursuant this prageara,single business may apply
against its tax liability shall not exceed an aggregate annual limit of $ 10,000,000 in a fiscal year. A tax credit issued
pursuant to this program may be applied against liability in the single tax period in which ¢hedior portion of the
tax credit may be applied as prescribed in the project agreement and as set forth in  N.J.ACL.8@BaAnd shall
expire thereafter.

HISTORY:
Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), BBJ.R. 3618(a).

Section was "Tax credit applicable; when effective; when reduced". In (c), substituted "500 or more" for "over
500"; and in (e), substituted "(c)" for "(c) or (d)" preceding "above in a fiscal year", and substituted "(d)" for "j¢t) or (d
preceding "above, exceeds".

Recodified from N.J.A.C. 12A:2.11 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (b), (c) and (e), substituted "Chief Executive Officer" for "Secretary" throughout;,isyl3tituted "50" for
"250"; and in (e), updated the N.J.A.C. reference.

Amended by R.2011 d.208, effective August 1, 2011.
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See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

Rewrote the section.

Amended by R.2012 d.118, effective June 18, 2012.
See: 44 N.J.R. 45a), 44 N.J.R. 1784(c).

In (c), substituted "for any tax period" for "in a fiscal year".
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§ 19:3114.12 New business location for the project

(a) Once the project agreement is fully executechbybusiness and the Authority, the business shall complete the
project and seek a temporary certificate of occupancy and such other permits and approvals as may be required for the
new business location in a timely manner, as further described in thet@gjeement.

(b) The business shall design, acquire, install, and operate the new business location in compliance with all applica-
ble Federal, State and local laws or ordinances (including rules and regulations) related to zoning, building safety, and
environmental quality.

(c) The business shall not use any hazardous substance on, from, or affecting the new business location in any man-
ner which violates any environmental law, and shall keep or cause the new business location to be kept free of hazard-
ous sibstances, except as provided in applicable environmental law.

(d) The business shall comply with the Authority's prevailing wage requirements, N.J.A.G41argDaffirmative
action requirements, N.J.A.C. 19:30in the performance of the constructmmntract for the project, provided that pre-
vailing wage shall not be required for construction commencing more than two years after an entity has executed with
the Authority a commitment letter and the first payment or other provisions of assistanedvisdec

HISTORY:
Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).

Section was "Undertaking the project". In (a), inserted "for the new business location"; in (b) and (c), substituted
"new business locatiorfor "project” throughout; rewrote (d); and added (e).

Recodified from N.J.A.C. 12A:2.12 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (a) and (e), substituted "Authority" for "Commission"; in (sl)bstituted "Authority's" for "Commission's" and
"P.L. 2007, c. 245 (N.J.S.A. 34:1R1)" for "(N.J.S.A. 52:27€73.1 and implementing rules at N.J.A.C. 12A:3R;
and in (e), substituted "Authority's affirmative action requirements" for "Commissiorgsiset program goals and tar-
gets" and "P.L. 1979, c. 303 (N.J.S.A. 34:3R)" for "N.J.A.C. 12A:10 and Executive Order No. 71 (October 2,
2003)".

Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).
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Rewrote (d); ad deleted (e).



Page256
N.J.A.C. 19:3114.13

®
. . Q‘J
@ LexisNexis
NEW JERSEY ADMINISTRATIVE CODE

Copyright © 2017 by the New Jersey Office of Administrative Law

*** This file includes all Regulations adopted and published through the ***
*** New JerseyRegister, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 14. BUSINESS RETENTION AND RELOCATION ASSISTANCE GRANT PROGRAM

Go to the New Jergy Administrative Code Archive Directory
N.J.A.C. 19:3114.13 (2017)
§ 19:3114.13 Reporting requirements and annual reports

(a) If requested by the Authority, a business which is awarded a grant of tax credits under this program shall submit a
copyof the State tax return for the business showing business income or activity, appropriate to its form of ownership.

(b) As determined by the Authority, a business which is awarded a grant of tax credits under P.L. 1996, c. 25
(N.J.S.A. 34:1B112 et seq.3hall submit annually, no later than March 1st of each year, commencing in the year in
which the grant of tax credits is issued and for the remainder of the commitment duration, a certification of compliance
that indicates that the business continues timtaia the number of retained fitime jobs as specified in the project
agreement. Retained fitime jobs shall be calculated by averaging the monthly average of the business' retained full
time jobs in the previous calendar year, provided if the prewialendar year is the year in which the business submit-
ted the certificate required by N.J.A.C. 19B4.11(b), such calculation shall use only the months since the submis-
sion of the certificate. Upon receipt and review thereof during the tax credjttterrAuthority shall issue a certificate
of compliance indicating the amount of tax credits that the business may apply against liability pursuant to section 7 of
P.L. 2004, c. 65 (N.J.S.A. 34:1B15.3). Any reduction in the number of retained-firtie jobs below the number pre-
scribed under the terms of the project agreement shall proportionately reduce the amount of tax credits the business may
apply against liability in that tax period and the credits that may no longer be applied for that tax [zéirtoel fein-
feited. However, if in any tax period, the number of retainedtifialé jobs drops below the minimum number of re-
tained fulkttime jobs indicated in the paragraph of subsection b. of section 7 of P.L. 2004, c. 65 (N.J.S.AL1¥3)B
pursuant tavhich the project agreement was executed such that the business would no longer be eligible to apply the
credits for the number of years for which it was approved, then the Authority shall reduce the amount of tax credits the
business may apply againstbility and the number of years in which the business may apply the tax credits. The grant
shall be subject to recapture provisions pursuant to the project agreement.

(c) The project agreement may provide for additional reporting requirements.

HISTORY:
Recodified from N.J.A.C. 12A:2.13 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
In (a) through (c), substituted "Chief Executive Officer" for "Secretary" throughout.
Amended by R.2011 d.208, effectideigust 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

In (a), substituted "Authority" for "Chief Executive Officer"; rewrote (b); deleted former (c); and recodified (d) as

(c).
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N.J.A.C. 19:3114.14 (2017)
§19:3%14.14 Fes
(a) A nonrefundable application fee of $ 1,000 shall accompany every application for assistance.

(b) A nonrefundable commitment fee of two percent of the assistance not to exceed $ 75,000 shall be charged with
the acceptance by an applicant of éissistance.

(c) For each project with total approved tax credits of $ 1,000,000 or less;rafandable fee of $ 1,000 shall be
paid for each request for any administrative changes, additions, or modifications to the grant; arefundable fee
of $2,500 shall be paid for any major changes, additions, or modifications to the grant, such as those requiring exten-
sive staff time and Board approval. For each project with total approved tax credits of $ 1,000,000 to $ 5,000,000, a
nonrefundable fee of 8,500 shall be paid for each request for any administrative changes, additions, or modifications
to the grant; and a nenefundable fee of $ 7,500 shall be paid for any major changes, additions, or modifications to the
grant, such as those requiring exdiee staff time and Board approval. For each project with total approved tax credits
in excess of $ 5,000,000, a nefundable fee of $ 5,000 shall be paid for each request for any administrative changes,
additions, or modifications to the grant; and a-nefundable fee of $ 25,000 shall be paid for any major changes, addi-
tions, or modifications to the grant, such as those requiring extensive staff time and Board approval.

(d) In addition to the fees in (a), (b) and (c) above, an annual servicing febespald to the Authority. The ser-
vicing fee shall be two percent of the annual tax credit amount that may be applied not to exceed $ 75,000.
HISTORY:

New Rule, R.2010 d.178, effective August 16, 2010.

See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).

Former NJ.A.C. 12A:21.14, Events of default, recodified to N.J.A.C. 12A:25.

Recodified from N.J.A.C. 12A:2.14 by R.2010 d.231, effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

Amended by R.2011 d.208, effective August 1, 2011.

See: 40.J.R. 1192(a), 43 N.J.R. 1900(a).

Added (d).

Amended by R.2015 d.014, effective January 20, 2015.

See: 46 N.J.R. 1593(a), 47 N.J.R. 277(b).

Rewrote (c).



Page258

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2011y the New Jersey Office of Administrative Law

*** This file includes all Regulations adopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 14. BUSINESS RETENTION AND RELOCATION ASSISTANCE GRANT PROGRAM

Go to the New Jersey Administrative Code Archive Directory
N.J.A.C. 19:3114.15 (2017)
§ 19:3114.15 Events of default

(a) Theoccurrence of any one or more of the following events (whether such event shall be voluntary or involuntary
or come about or be effected by operation of law or pursuant to or in compliance with any judgment, decree or order of
any court or any order, rula regulation of any administrative or governmental body) shall constitute an "event of de-
fault" under the project agreement:

1. The business fails to strictly observe or comply with the limitations and conditions of the use of the grant of tax
credits aset forth in this subchapter, the tax credit certificate and the project agreement;

2. Any representation or warranty made by the business in its application or in the project agreement that is false,
misleading, or inaccurate in any material respect;

3. Failure to comply with any condition or requirement of the project agreement; or

4. The business fails to serve or perform in any other material respect any other term, covenant or condition of the
business under the project agreement and this subchagtsuemfailure shall have continued for 30 days after the ear-
lier of delivery to the business of written notice thereof from the Authority or the business's actual or constructive
knowledge of such failure; provided, however, that if such failure is cadiaure, but cannot be cured by the pay-
ment of money or by diligent efforts within such-88y period, but diligent efforts are properly commenced within the
cure period and business is diligently pursuing, and shall continue to pursue diligently, cérmeacly failure, the cure
period shall be extended for an additional period of time, not to exceed an additional 45 days and in no case to extend
beyond the expiration of the project agreement. Violations of the "events of default" provision of thegogement
shall be cause for immediate termination of the tax credit certificate as provided by law and repayment of State tax.

(b) Upon a default under the project agreement, in addition to any other remedies in the project agreement and
available undethis subchapter and under the Act, the Authority may withhold any payment not yet paid at the time of
the default under the project agreement. The Authority shall provide written notice to the business of its intent to with-
hold, reduce or terminate theagit of tax credits. The business may request in writing reconsideration of the Authority's
decision. The determination to withhold, reduce or terminate a grant of tax credits is solely within the Authority's dis-
cretion.

(c) Upon termination of the projeagreement, in addition to any other remedies in the project agreement and avail-
able under this subchapter and under the Act, the Authority may require repayment of an amount of the grant of tax
credits based on the period of time the business compliedheitirant, provided, however, that the Authority may re-
quire repayment of the total amount paid to the business during the commitment duration if the default results from the
business moving the project out of the State of New Jersey or the businessoliebizagd moved out of the State of
New Jersey.
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HISTORY:
Amended by R.2006 d.322, effective September 5, 2006.
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a).
Rewrote (a)4.
Recodified from N.J.A.C. 12A:2.14 by R.2010 d.178, effective August 16, 2010.
See:42 N.J.R. 904(a), 42 N.J.R. 1900(b).
Former N.J.A.C. 12A:2.15, Remedies, recodified to N.J.A.C. 12A:26.
Recodified from N.J.A.C. 12A:2.15 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In (a)4, pdated the N.J.A.C. reference and inserted a semicolon following "duration”; and in (a)5, substituted
"Chief Executive Officer" for "Secretary" and "2tay" for "30 day".

Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.JIR00(a).

In (a)3, inserted "or" at the end; deleted former (a)4; recodified former (a)5 as (a)4; in (a)4, substituted "Authority"
for "Chief Executive Officer"; and added (b) and (c).
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§ 19:3114.16 Renedies

(a) Upon the occurrence of any event of default as described in  N.J.A.C:.1¥91%land the project agreement, the
Authority may, so long as such event of default is continuing, do one or more of the following as the Chief Executive
Officer in his or her sole discretion shall determine, without limiting any other right or remedy the Authority or the Di-
vision of Taxation may have on account of such event of default:

1. The Authority may require the surrender by the business to the Authottity tafx credit certificate for suspen-
sion or cancellation; and/or

2. The Authority may exercise any other right or remedy that may be available under applicable law or under the
project agreement, including, without limitation:

i. Recapturing all (for exapie, if a business is unable to certify the minimum job threshold during the commitment
duration) or a portion of the grant of tax credits upon failure of the business to maintain for the remainder of the com-
mitment duration 80 percent of the retained-firtie jobs that it had during the last year of the tax credit term;

ii. Notifying the Director, who shall issue a recapture assessment which shall be based upon the proportionate value
of the grant of tax credits that corresponds to the amount and pérniodapmpliance;

iii. Recovering damages for loss of a bargain for any default during the commitment duration;
iv. Terminating the project agreement; or
v. Proceeding by appropriate court action (legal or equitable) to enforce the terms of the progectiaigre

(b) For the purposes of determining the amount of the grant of tax credits to be recaptured, the amount shall include
the sum of the following:

1. A cash payment in the amount of tax credits which were applied by the business or its assigneaounich a
may be reduced as set forth in (a)2i above;

2. Interest on the repayment amount referred to in (b)1 above at the rate equal to the statutory rate for tax deficien-
cies plus any penalties pursuant to the State Uniform Tax Procedure Law, N.J.S.AlL B#3t%).; and

3. All costs incurred by the Authority and the Division of Taxation in connection with the pursuit of the sales tax
repayment amount (including, but not limited to, counsel fees, court costs and other costs of collection).

(c) The rights andemedies of the Authority under this subchapter and the project agreement shall be cumulative
and shall not exclude any other rights and remedies of the Authority or the Division of Taxation allowed by law with
respect to any event of default under thischapter of the project agreement.
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HISTORY:
Recodified from N.J.A.C. 12A:2.15 and amended by R.2010 d.178, effective August 16, 2010.
See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).

In the introductory paragraph of (a), updated the N.J.A.C. referenceeFbiithA.C. 12A:21.16, Appeals, recodi-
fied to N.J.A.C. 12A:21.17.

Recodified from N.J.A.C. 12A:2.16 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

Substituted "Chief Executive Officer” for "Secretatigroughout; and in the introductory paragraph of (a), updated
the N.J.A.C. reference.

Amended by R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

Substituted "Authority" for "Chief Executive Officer" throughout; rewr@}¥?; added new (b); and recodified for-
mer (b) as (c).
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§19:3114.17 Appeals

(a) The procedure for an appeal of the Board's action on an application to the program shall be as follows. An appli-
cant may appeal the Board's action by submitting in writing to the Authority, within 30 days from the date of the
Board's action, an explanation as to how the applicant has met the program criteria. Such appeals are not contested cases
subject to the requireents of the Administrative Procedure Act, N.J.S.A. 52:148 seq. and the Uniform Adminis-
trative Procedure Rules, N.J.A.C. 1:1. Appeals will be handled by the Authority as follows:

1. The Chief Executive Officer shall designate an employee of the Ayttmserve as a hearing officer for the
appeal and to make a recommendation on the merits of the appeal to the Board. The hearing officer shall perform a re-
view of the written record and may require aspgrson hearing. The hearing officer has solerdtsm to determine if
an inperson hearing is necessary to reach an informed decision on the appeal,

2. Following completion of the record review and/cpigrson hearing, as applicable, the hearing officer shall issue
a written report to the Board comtaig his/her finding(s) and recommendation(s) on the merits of the appeal; and

3. The Board shall consider the hearing officer's recommendation(s) and, based on that review, shall issue a final
agency decision on the appeal.

HISTORY:
Recodified from N.JA.C. 12A:21.16 by R.2010 d.178, effective August 16, 2010.
See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).
Former N.J.A.C. 12A:A.17, Severability, recodified to N.J.A.C. 12At218.
Recodified from N.J.A.C. 12A:2.17 and amended by R.2010 d.231, effectictoer 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

Substituted "Chief Executive Officer's" for "Secretary's", "Chief Executive Officer" for "Secretary”, and "Author-
ity" for "Commission" throughout; and in (a), deleted "of Director's" followingditj.

Repeal and New Rule, R.2011 d.208, effective August 1, 2011.
See: 43 N.J.R. 1192(a), 43 N.J.R. 1900(a).

Section was "Appeals".
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N.J.A.C. 19:3114.18 (2017)

8§ 19:3114.18 Severability

If any section, subsection, prowsi, clause, or portion of this subchapter is adjudged unconstitutional or invalid by a
court of competent jurisdiction, the remaining portions of this subchapter shall not be affected thereby.

HISTORY:
Recodified from N.J.A.C. 12A:2.17 by R.2010 d.17&ffective August 16, 2010.
See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).
Recodified from N.J.A.C. 12A:2.18 by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
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§ 19:3115.1 Applicabiliy and scope

(a) The rules in this subchapter are promulgated by the New Jersey Economic Development Authority to implement
P.L. 1996, c.25, as substantially amended by P.L. 2004, c.65 (the "Act"), and specifically section 17 of the Act (N.J.S.A.
34:1B-120.2). The Act provides several incentive programs aimed at retaining in New Jerseyttheefidbs of busi-
nesses already active in this State. The Act established a business retention and relocation assistance grant program, a
tax credit certificateransfer program (the "BRRAG Tax Credit Certificate Transfer Program” or "Program"”), a sales
and use tax exemption program, and an energy sales tax exemption program (for businesses located in New Jersey ur-
ban enterprise zones).

(b) The purpose of the BRRATax Credit Certificate Transfer Program is to allow businesses in this State with
unused amounts of BRRAG tax credit to surrender those tax credits to other corporations desiring such credits which in
exchange will provide private financial assistancadsist in the funding of costs incurred by the relocating business. A
BRRAG tax credit may be applied against liability arising in the tax period in which the tax credit is issued and the tax
period next following, and shall expire thereafter. Howevas, iiossible that unused credits that remain stranded in the
allowable periods may be utilized in the event of future additional liability, like an audit assessment. Therefore, eligibil-
ity for this program will require the business to certify that, tobst of its knowledge, it cannot use the tax credits
originally issued for the tax periods in which the credits are allowable.

HISTORY:
Recodified from N.J.A.C. 12A:2A.1 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495()2 N.J.R. 2436(a).

In (a), substituted "Economic Development Authority" for "Commerce, Economic Growth and Tourism Commis-
sion (the 'Commission’)" and deleted the last two sentences; and in (b), inserted "BRRAG Tax Credit Certificate Trans-
fer".
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§ 19:3115.2 Definitions

The following words and terms, when used in this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.

"Act" means the Business Retention and Relocation Assistaat, P.L. 2004, ¢.65.

"Agreement" or "project agreement" means an agreement between a business and the Authority that sets the fore-
casted schedule for completion and occupancy of the project, the date the commitment duration shall commence, the
amount @the applicable grant of tax credits, and other such provisions which further the purposes of P.L. 1996, c.25
(N.J.S.A. 34:1B112 et seq.), as amended by P.L. 2004, c.65, 88 1 through 16 (N.J.S.A132 1fdough 123).

"Application" means the applicaticsubmitted to the Authority from the seller of BRRAG tax credits, for approval
of the BRRAG tax credit transfer certificate.

"Authority" means the New Jersey Economic Development Authority established under section 4 of P.L. 1974, c.
80 (N.J.S.A. 34:1B1).

"Board" means the Board of the New Jersey Economic Development Authority.

"BRRAG program" means the tax credit grant program created pursuant to P.L. 1996, c.25, as substantially
amended by P.L. 2004, c.65 88 1 through 16 (N.J.S.A. 321Bthrough 123)and provided in N.J.A.C. 12A:2.

"BRRAG tax credit certificate transfer program" or "Program" means the Business Retention and Relocation Assis-
tance Grant Tax Credit Transfer Program created pursuant to section 17 of the Act (N.J.S.-A2842)B

"Business" means an employer located in this State that has operated continuously in the State, in whole or in part,
in its current form or as a predecessor entity for at least 10 years prior to filing an application to the program and which
is subject to the@rovisions of N.J.S.A. 43:21 et seq. and may include a sole proprietorship, a partnership, or a corpora-
tion that has made an election under Subchapter S of Chapter One of Subtitle A of the Internal Revenue Code of 1986,
or any other business entity thghuwhich income flows as a distributive share to its owners, limited liability company,
nonprofit corporation, or any other form of business organization located either within or outside the State, such as a
group of organizations under common control engd in Section 414(b) or (c) of the Internal Revenue Code of 1986
and Federal Treasury regulations thereunder. For purposes of identifyitigh@igmployees in eligible positions and
retained State tax revenue, any such employees hired by or tackdwy @aprofessional employer organization (PEO)
with which the business has entered into an employee leasing agreement shall be allocable to the business.

"Business retention or relocation grant of tax credits" or "grant of tax credits" means a grartomiists of the
value of corporation business tax credits against the liability imposed pursuant to section 5 of P.L. 1945, ¢.162 (N.J.S.A.
54:10A5) or credits against the taxes imposed on insurers pursuant to P.L. 1945, ¢.132 (N.J.S.A1®t:484\)sec-
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tion 1 of P.L. 1950, ¢.231 (N.J.A.C. 17:3B), and N.J.S.A. 17B:28, provided to fund a portion of retention and relo-
cation costs pursuant to P.L. 1996, c.25 (N.J.S.A. 34:1Bet seq.), as amended by P.L. 2004, c.65, and pursuant to
N.J.A.C. 12A:21.

"Business retention or relocation tax credit" or "BRRAG tax credit" means the tax credit that a business obtains
through the BRRAG program.

"Buying business," means a business with the financial ability to purchase the unused BRRAG tax credits from an
unaffiliated selling business. For the purpose of this definition, the test of affiliation is whether the same entity directl
or indirectly owns or controls five percent or more of the voting rights or five percent or more of the value of all classes
of stock of both the selling and buying businesses.

"Certificate” or "BRRAG tax credit transfer certificate” means the certificate issued by the Division of Taxation
certifying to the selling business amounts of unused BRRAG tax credit. The certificatessiadeinsthe form of corpo-
ration business tax credit and insurance premiums tax credit transfer certificates.

"Chief Executive Officer" means the Chief Executive Officer of the New Jersey Economic Development Authority.
"Director" means the Director of thgivision of Taxation in the Department of the Treasury.

"New business location™ means the premises that the business has either purchased or built or for which the busi-
ness has entered into a purchase agreement or a written lease for a period of an taghttlgears from the date of
relocation. A new business location may also include the premises from which the business moves on a temporary basis
due to the rehabilitation of permanent premises that also qualifies as reconstruction as "reconsgdetimtiin the
Uniform Construction Code, N.J.A.C. 5:833. In that case, the move to the permanent premises will trigger availabil-
ity of the grant of tax credits.

"Private financial assistance" means the assistance that the buying business prosilésghmisiness to assist in
the funding of costs incurred by the relocating business.

"Project" means the construction, renovation or expansion of facilities at the approved site as described in the pro-
ject description in the application and the agrestrtigat will become the business's new business location.

"Selling business" means a business that has unused BRRAG tax credits issued under P.L. 1996, ¢.25 (N.J.S.A.
34:1B-112 et seq.), as amended by P.L. 2004, c.65, and otherwise allowable whichsttevisded|."

"Total allowable relocation costs" means $ 1,500 times the number of retaingohé&jbbs. "Total allowable relo-
cation costs" does not include the amount of any bonus award authorized pursuant to section 5 of P.L. 2004, c.65
(N.J.S.A. 34:1B115.1).

HISTORY:
Amended by R.2008 d.53, effective March 3, 2008.
See: 39 N.J.R. 4385(a), 40 N.J.R. 1355(a).

In definition "Business", substituted ", such as a group of organizations under common control as defined in Sec-
tion 414(b) or (c) of the Inteal Revenue Code of 1986 and Federal Treasury regulations thereunder. For" for "for".

Recodified from N.J.A.C. 12A:2A.2 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In definitions "Agreement" and "Agication", substituted "Authority" for "Commission"; added definitions "Au-
thority", "Board" and "Chief Executive Officer"; and deleted definitions "Board of Directors", "Commission" and "Sec-
retary"”.
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8§ 19:3115.3 Eligibiity criteria

(a) A business shall be eligible to apply to the program if the business:

1. Entered into a BRRAG project agreement pursuant to P.L. 1996, ¢.25 (N.J.S.A132:#Bseq.), as amended
by P.L. 2000, c.65 and N.J.A.C. 19:24 and is noin default of that BRRAG project agreement;

2. Has unused amounts of BRRAG tax credits issued and otherwise allowable;

3. Certifies, to the best of its knowledge, that it cannot use the BRRAG tax credits originally issued for the tax peri-
ods in which the redits are allowable; and

4. Has incurred or will incur expenses in connection with the operation of the business in the State, including, but
not limited to, the expenses of fixed assets, such as the construction and acquisition and developmenat, neal-es
terials, starup, tenant fitout, working capital, salaries, research and development expenditures and any other expenses
determined by the Chief Executive Officer to be necessary to carry out the purposes of the Act.

HISTORY:
Recodified from NJ.A.C. 12A:2A1.3 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
In (a)1, updated the N.J.A.C. reference; and in (a)4, substituted "Chief Executive Officer" for "Secretary".
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§ 19:3115.4 Requests for applications

All application requests shall be made to the New Jersey Economic Development Authority, 36 West State Street,
P.O. Box 990, Trenton, NJ 08625, in a manner prescribed and adopted by the Authoritgcaftenendation from the
Director.

HISTORY:
Recodified from N.J.A.C. 12A:2A.4 and amended by R.2010 d.231, effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

Rewrote the section.
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§ 19:3115.5 Subnssion requirements

(a) Each application to the Authority by a selling company shall include the following information in a format pre-
scribed by the Chief Executive Officer, after recommendation by the Board. Complete applications must be received by
at least 120 days prior to the expiration of the second tax period, pursuantto N.J.A.€14.9B1

1. The name and address of the applicant;

2. A statement that all terms and conditions of the selling business' BRRAG project agreement have beea and/or a
continuing to be met;

3. Alist of all corporations and affiliated groups of corporations that directly or indirectly owns or controls five
percent or more of the voting rights or five percent or more of the value of all classes of stock of thbisshiess;

4. A statement that the selling business is operating and has no current intention to cease operating;

5. A certification that, to the best of the applicant's knowledge, the applicant cannot use the BRRAG tax credits
originally issued for the tageriods in which the credits are allowable;

6. The proposed use of any private financial assistance that would be provided by a buying business, to assist in the
funding of costs incurred by the relocating business;

7. Any other necessary and relevanbimfiation as determined by the Chief Executive Officer for a specific appli-
cation.

HISTORY:
Amended by R.2010 d.178, effective August 16, 2010.
See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).
Deleted (b).
Recodified from N.J.A.C. 12A:2A.5 and amended by RP0d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

In the introductory paragraph of (a) and (a)7, substituted "Chief Executive Officer" for "Secretary"; in the introduc-
tory paragraph of (a), substituted "Authority" for "Comsiis1", deleted "of Directors" following "Board" and updated
the N.J.A.C. reference; and deleted (b).



Page270
N.J.A.C. 19:3115.6

@ LexisNexis’

NEW JERSEY ADMINISTRATIVE CODE
Copyright © 2017 by the New Jersey Office of Administrative Law

*** T his file includes all Regulations adopted and published through the ***
*** New Jersey Register, Vol. 49 No. 10, May 15, 2017 ***

TITLE 19. OTHER AGENCIES
NEW JERSEY ECONOMIC DEVELOPMENT AUTHORITY
CHAPTER 31. AUTHORITY ASSISTANCE PROGRAMS
SUBCHAPTER 15. TAX CREDIT CERTIFICATE TRANSFER PROGRAM

Go to the New Jersey Administrative Code Archive Directory
N.J.A.C. 19:3115.6 (2017)
§ 19:3115.6 Application and review procedures

(a) Applicants shall submit to the Chief Executive Officer a commdIBRRAG Tax Credit Transfer Program appli-
cation. The application shall bear either a legible-puetk date or a date received stamp from the Authority.

(b) The Authority, in cooperation with the Director, shall conduct a review of the applications oomgwith
the application bearing the earliest submission date. The Authority may require the submission of additional information
to complete the application or may require the resubmission of the entire application, if incomplete. The Authority, in
cooreration with the Director, shall review the applications to determine whether the applicant:

1. Complies with the eligibility criteria;
2. Satisfies the submission requirements; and
3. Adequately provides information for the subject application.

(c) Once ke review in (b) above is completed, the Board shall either approve or deny a request. The minutes of the
meeting at which such action occurs are submitted to the Governor for review and become effective 10 working days of
the Governor's receipt of the rates unless earlier approval or vetoed.

(d) After action by the Board, the Chief Executive Officer shall issue a preliminary approval, approval with modifi-
cations, or denial of an application in the program and so notify the applicant.

(e) In the event thahe applicant receives notification of preliminary approval, that notification will state the condi-
tions that must be met before the Chief Executive Officer will issue a final approval. The natification of preliminary
approval will state that the ChiekEcutive Officer will forward the application to the Division of Taxation only upon
receipt of the following:

1. A statement, dated the date of the closing of the sale of the tax credit transfer certificate that states, among other
matters, that as of thaate of the certificate, the selling business is operating and has no current intention to cease oper-
ating;

2. A completed Tax Benefit Identification Form that identifies the accumulated BRRAG tax credits, the amount
intended to be sold, and the years thatBRRAG tax credit were incurred;

3. A Buying Business Information Sheet that identifies the buying business' name, address, telephone number, the
estimated value of the tax credits to be transferred, and from whom and a certification that the Isiryass iginot an
affiliate;

4. An executed form of standard selling agreement between the buying and selling business defining the terms and
conditions of the sale of the tax certificate(s), with the Private Financial Assistance Form attached as an exhibit
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5. A Private Financial Assistance Form specifying how the applicant will expend the private financial assistance for
allowable expenditures for the expenses incurred in by the selling business in connection with the operation of the busi-
ness in the Statand

6. Information evidencing that the amount of private financial assistance to be made by the buying business is equal
to at least 75 percent of the amount of the to be surrendered BRRAG tax credit of the selling business.

(f In the event that an appation is denied for either preliminary or final approval, the applicant shall be notified
of the denial and the reasons for such denial.

HISTORY:
Recodified from N.J.A.C. 12A:2A.6 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.R. 1495(b), 42 N.J.R. 2436(a).

In (a) and the introductory paragraph of (e), substituted "Chief Executive Officer" for "Secretary" throughout; in (a)
and the introductory of (b), substituted "Authority” for "Commission" throughout; in (c), deleted "at@se follow-
ing "Board" and "recommend to" following "shall"; in (d), substituted "After action by the Board, the Chief Executive
Officer” for "The Secretary, after receipt and consideration of the recommendation from the Board of Directors,"; de-
leted fomer (f); and recodified former (g) as (f).
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§ 19:3115.7 Fees
(a) Each application submitted by a selling business to the program shall be accompaniedigfumdahle fee of

$ 2,500.

(b) For each project with tak approved tax credits of $ 1,000,000 or less, aremdable fee of $ 1,000 shall be
paid for each request for any administrative changes, additions, or modifications to the grant; arefundable fee
of $ 2,500 shall be paid for any major changeklitions, or modifications to the grant, such as those requiring exten-
sive staff time and Board approval. For each project with total approved tax credits of $ 1,000,000 to $ 5,000,000, a
nonrefundable fee of $ 2,500 shall be paid for each requeanfoadministrative changes, additions, or modifications
to the grant; and a nenefundable fee of $ 7,500 shall be paid for any major changes, additions, or modifications to the
grant, such as those requiring extensive staff time and Board approvalckqrejgct with total approved tax credits
in excess of $ 5,000,000, a nefundable fee of $ 5,000 shall be paid for each request for any administrative changes,
additions, or modifications to the grant; and a-nefundable fee of $ 25,000 shall be piidany major changes, addi-
tions, or modifications to the grant, such as those requiring extensive staff time and Board approval.

HISTORY:
New Rule, R.2010 d.178, effective August 16, 2010.
See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).
Former N.J.A.C. 122A-1.7, Appeals, recodified to N.J.A.C. 12A:21A8.
Recodified from N.J.A.C. 12A:2A.7 by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).
Amended by R.2015 d.014, effective January 20, 2015.
See: 46 N.J.R. 1593(a), &7J.R. 277(b).
Rewrote (b).
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§ 19:3115.8 Appeals
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The procedure for appeals arising from the Chief Executive Officer's action on an application to the program as well
as appeals arising from other decisions of thee{Executive Officer relating to the program shall be the procedures set

forth at N.J.A.C. 19:314.17.

HISTORY:

Recodified from N.J.A.C. 12A:2A.7 and amended by R.2010 d.178, effective August 16, 2010.

See: 42 N.J.R. 904(a), 42 N.J.R. 1900(b).
Updaed the N.J.A.C. reference.

Recodified from N.J.A.C. 12A:2A.8 and amended by R.2010 d.231, effective October 18, 2010.

See: 42 N.J.R. 1495(b), 42 N.J.R. 2436(a).

Substituted "Chief Executive Officer's" for "Secretary's" and "Chief Executive Officel'Stmretary” and updated

the N.J.A.C. reference.
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§ 19:3116.1 Applicability and scope

The rules in this subchapter are promulgated by the New Jersey Economic Development Authority, after consultation
with the Director othe Division of Taxation in the Department of the Treasury, to implement sections 19 through 22 of
the Business Retention and Relocation Assistance Act, P.L. 2004, ¢.65 (the "Act"), which provides several incentive
programs aimed at retaining in New Jgrtiee fulktime jobs of businesses already active in this State. The purpose of
the sales and use tax exemption program is to encourage economic development and to preserve jobs that currently exist
in New Jersey. Qualifying businesses will be exempt feates and use tax for eligible property located or placed at a
business location for a construction and or renovation project pursuant to the terms and conditions of a project approval
agreement. The sales tax exemption certificate, which applies onlggerty purchased for installation in that ap-
proved project will allow the business to purchase machinery, equipment, furniture and furnishings, fixtures and build-
ing materials other than tools and supplies for placement at the project location withioytdbkition of sales and use
tax until the new facility is functional, as further specified in this subchapter.

HISTORY:
Recodified from N.J.A.C. 12A:2&.1 and amended by R.2010 d.231, effective October 18, 2010.
See: 42 N.J.R. 1495(b), 42 N.J.R. 2486(

Substituted "Economic Development Authority" for "Commerce, Economic Growth and Tourism Commission (the
'‘Commission")", deleted the second sentence and deleted "the Program" following "purpose of", and inserted "sales and
use tax exemption program".
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§ 19:3116.2 Definitions

The following words and terms, when used in this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.

"Act" means the Business Retention and Relocatiasisfence Act, P.L. 2004, c.65.

"Agreement" or "project approval agreement" means the project approval agreement between a business and the
Authority governing the terms and conditions of the project approval for the sales tax exemption program. The Agree-
ment describes the project, the date the commitment duration shall commence, the extent of sales tax exemption, the
conditions and limitations of the sales tax exemption, the representations and reporting obligations of the business, and
other such provisianwhich further the purposes of P.L. 2004, c.65, 8§88 19 through 22 (N.J.S.A-B8&51Brough
188).

"Application"” means the application submitted by a business for the sales tax exemption program, pursuant to P.L.
2004, c.65 88 19 through 22.

"Approved sie" means the site of the project in the New Jersey Development and Redevelopment Plan designated
Planning Area 1 or 2 locations; however, if the site of the project is not located in either of such Planning Areas, the
project involves renovation or expaosiof an existing facility, and the project satisfies all other criteria of the program,
as determined by the Secretary, the site may also be an approved site.

"Authority” means the New Jersey Economic Development Authority established under sectioh.41672, c.
80 (N.J.S.A. 34:1B%).

"Board" means the Board of the New Jersey Economic Development Authority.

"Business" means an employer located in this State that has operated continuously in the State, in whole or in part,
in its current form or as ar@pdecessor entity for at least 10 years prior to filing an application to the program and which
is subject to the provisions of N.J.S.A. 432&t seq. and may include a sole proprietorship, a partnership, or a corpora-
tion that has made an election un8ebchapter S of Chapter One of Subtitle A of the Internal Revenue Code of 1986,
or any other business entity through which income flows as a distributive share to its owners, limited liability company,
nonprofit corporation, or any other form of businesgamization located either within or outside the State, such as a
group of organizations under common control as defined in Section 414(b) or (c) of the Internal Revenue Code of 1986
and Federal Treasury regulations thereunder. For purposes of identfifiyitigye employees in eligible positions and
retained State tax revenue, any such employees hired by or taxes paid by a professional employer organization (PEO)
with which the business has entered into an employee leasing agreement shall be alldeablgsiogss.

"BEIP grant" means the grant made to a business by the New Jersey Economic Development Authority pursuant to
the provisions of P.L. 1996, ¢.26 (N.J.S.A. 341 et al).
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"Capital investment" means expenses that the business incurs follésviudpmission of an application to the Au-
thority pursuant to section 21 of P.L. 2004, c. 65 (N.J.S.A. 348® for:

1. The site preparation and construction, renovation, improvement, equipping of or obtaining and installing fixtures
and machinery, appdtes or equipment, in a newly constructed, renovated or improved building, structure, facility or
improvement to real property in this State; and

2. Obtaining and installing fixtures and machinery, apparatus or equipment in a building, structure oinfélcisity
State.

Provided however that "capital investment" shall not include soft costs, such as financing and design, furniture or
decorative items, such as artwork or plants or office equipment, if the office equipment is property with a recovery pe-
riod of less than five years. The recovery period of any property, for purposes of this definition, shall be determined as
of the date such property is first placed in service or use in this State by the business, determined in accordance with
section 168 of th Federal Internal Revenue Code of 1986 (26 U.S.C. § 168). For the purposes of this definition, cubi-
cles and cubicles that include office equipment shall constitute capital investment. If the business is a tenant, expenses
incurred on behalf of the tenamy the landlord and financed through the lease shall constitute capital investment ex-
penses incurred by the tenant provided that the capital investment shall relate solely to the tenant's leasehold space and
not the common areas of the building and shalbbpported by the documentation referenced in  N.J.A.C.-19:31
16.5(a)2xiii and 16.7(a).

"Chief Executive Officer" means the Chief Executive Officer of the New Jersey Economic Development Authority.

"Commitment duration" means five years from the lateghefrelocation of all of the retained fdiine jobs in-
cluded in the project, which shall not be more than one year from the issuance of a temporary certificate of occupancy,
or the completion date specified in the project approval agreement enteredrgtan to section 19 through 22 of P.L.
2004, c. 65 (N.J.S.A. 34:18B85 through 188).

"Completion date" generally means the earlier of the date of the issuance of a temporary certificate of occupancy
with respect to an approved site or in cases wherempdrary certificate of occupancy is issued, one year from the
project commencement date, as specifically set forth in the project approval agreement.

"Construction contract” means for purposes of undertaking the project, any contract for the acorossioac-
tion, improvement or installation of those portions of the project subject to sales tax or installation of eligible property.
For purposes of this definition, the term "installation” means installation by a contractor, which involves access to pipe
or wires within walls or any other alteration or modification of the project, but shall not include the delivery, locating,
relocating, moving, assembling or setting up or eligible property by the provider of such property or the business's em-
ployees orny installation of such eligible property (including, but not limited to, machinery, apparatus and equipment)
if such installation is made pursuant to a purchase contract by the provider of such property.

"Director" means the Director of the Division ofXation in the Department of the Treasury.
"Eligible affiliate" means any person with respect to which the business:

1. Possesses, directly or indirectly, the power to direct or cause the direction of the management or policies of such
person, whether thugh the ownership of voting securities, by contract or otherwise; and

2. Owns, either directly or indirectly, at least 51 percent of the voting stock or other equity or ownership interest of
such person.

"Eligible property" means machinery, equipment, fume and furnishings, fixtures, and building materials, but
"eligible property" shall not include "motor vehicles" as defined pursuant to section 2 of P.L. 1966, c.30 (N.J.S.A.
54:32B2), parts with a useful life of one year or less, or tools or suppdied in connection with the eligible property.
Eligible property does not include machinery or equipment purchased, rented or leased by a project participant construc-
tion manager, contractor, or subcontractor under contract with the business for thegeoemthe project.

"Full-time employee" means a person who is employed for consideration for at least 35 hours a week, or who ren-
ders any other standard of service generally accepted by custom or practicéime fethployment, as determined by
the Authority, or a person who is employed by a professional employer organization pursuant to an employee leasing
agreement between the business and the professional employer organization, in accordance with P.L. 2001, c. 260
(N.J.S.A. 34:867 et seq.) for at lsa 35 hours a week, or who renders any other standard of service generally accepted






