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	I. INCENTIVE GRANT
	1. The parties acknowledge that pursuant to an Assignment and Assumption of Agreement to Reimburse for Remediation Costs effective as of August 1, 2013, Meadowlands Developer Limited Partnership (f/k/a Meadowlands Mills/Mack-Cali Limited Partnership) assigned to the Developer an Agreement to Reimburse for Remediation Costs dated September 30, 2005 (the “Brownfield Reimbursement Agreement”), and that the repayments pursuant to this Agreement will not commence until after the last reimbursement of eligible remediation costs are paid under and in accordance with the terms of such Brownfield Redevelopment Agreement and no reimbursement shall be paid for cost incurred for remediation prior September 30, 2005.  Nothing in this Agreement is intended to modify the terms of the Brownfield Reimbursement Agreement.  In accordance with the terms of the Brownfield Reimbursement Agreement, the State Treasurer will pay any reimbursement amount due under the Brownfield Reimbursement Agreement on February 15th of each calendar year. 
	2. After the payment of all reimbursements under the Brownfield Reimbursement Agreement the State does hereby agree to pay Developer a State ERG Grant derived from incremental revenues of the following:  (a) the Corporation Business Tax Act (1945), P.L. 1945, c. 162, N.J.S.A. 54:10A-1 et. seq.; (b) the tax derived from a business at the Project that is required to collect the tax pursuant to the Sales and Use Tax Act, P.L. 1966, c. 30, N.J.S.A. 54:32B-1 et. seq.; (c) the tax derived from net profits from business, a distributive share of partnership income, or a pro rata share of S corporation income under the New Jersey Gross Income Tax Act, N.J.S.A. 54A:1-1 et. seq., each of which the State collects and which are directly realized from the businesses operating at the Project; (d) the tax imposed pursuant to P.L. 1966, c. 30, N.J.S.A. 54:32B-1 et. seq., on the purchase of materials used for the remediation or the construction of new structures at the Project Area; and (e) the hotel and motel occupancy fee imposed pursuant to Section 1 of P.L. 2003, c. 114, N.J.S.A. 54:32D-1 (such combined collected revenues being referred to as the “Developer Eligible Revenues”), subject to the limitations set forth below. Under the Act, an incentive grant means the reimbursement of all or a portion of the project financing gap of a redevelopment project through the State ERG program. The State ERG Grant set forth herein constitutes a State incentive grant to the Developer which in accordance with the provisions of the Act is and is intended to be a grant and not a loan.  
	3. The State ERG Grant shall not exceed the maximum amount of 17.55% of the actual Eligible Project Costs, not to exceed a maximum aggregate amount of $390,000,000; provided that the aggregate amount of such reimbursement shall not exceed a sum equal to seventy-five percent (75%) of the Developer Eligible Revenues for a period of twenty (20) years commencing upon the first disbursement to Developer under this Agreement (the “Payment Term”); and provided further that the annual percentage amount of reimbursement shall not exceed a sum equal to seventy-five percent (75%) of the Developer Eligible Revenues in each year. In no event shall the combined amount of the reimbursements under the ERG Grant agreements with the State and, if applicable, the municipality, exceed twenty percent (20%) of the actual Eligible Project Costs, which are estimated to be $2,222,620,183.  
	4. Notwithstanding anything to the contrary contained above, if the Project and the Project Area do not produce, in a given calendar year, the estimated amount of Developer Eligible Revenues for such calendar year, the percentage of the State ERG Grant that the Developer shall receive for such calendar year shall be limited to seventy-five percent (75%) of the actual Developer Eligible Revenues received for that calendar year. The parties agree that the sales taxes paid on the construction materials for the ERC Project will be reimbursed after approval of the ERC Phase Project Cost Statement and the sales taxes paid on the construction materials for the AP/WP Project will be paid after approval of the AP/WP Phase Project Cost Statement.

	II. REPRESENTATIONS
	A. ERC Developer warrants and represents to the State and the Authority the following:
	1. It is a limited liability company duly organized, validly existing, and in good standing under the laws of the State of Delaware, and has the right and power and is duly authorized and empowered to enter into, execute, deliver and perform this Agreement.
	2. This Agreement is a legal, valid and binding obligation of ERC Developer, enforceable against it in accordance with its terms.
	3. The representations, statements and warranties of ERC Developer set forth in its Application to the Authority as amended prior to entry of this Agreement and the representations, statements and warranties set forth herein, (a) are true, correct and complete in all material respects; (b) do not contain any untrue statement of a material fact; and (c) do not omit to state a material fact necessary to make the statements contained herein or therein not misleading or incomplete.
	4. The execution, delivery and performance of this Agreement by the ERC Developer shall not, by the lapse of time, the giving of notice or otherwise, constitute a violation of any applicable law or a material breach of any provision contained in its certificate of formation or operating agreement, or contained in any agreement, instrument, document, bond indenture, law, rule, regulation, order, decree, writ, judgment, injunction, or award to which it is now a party or by which it or any of its assets is bound.
	5. Except as described in Exhibit A attached hereto, there is no action or proceeding pending, or to the best knowledge of ERC Developer, threatened by or against it by or before any court or administrative agency that might adversely affect the ability of ERC Developer to perform its obligations under this Agreement and it has, or will obtain, and is in material compliance with respect to, all material government approvals, permits, certificates, inspections, consents and franchises necessary to complete the ERC Project, to conduct its business, and to own or lease and operate its properties and all such government approvals, permits and certificates are in full force and effect.
	6. To the best of its knowledge, the ERC Developer is in compliance with all applicable statutes, regulations or ordinances of governmental agencies and authorities having jurisdiction over it and the ERC Project, including without limitation, those of the United States of America, the State of New Jersey and the Borough of East Rutherford, in the County of Bergen, New Jersey, including any and all environmental laws.
	7. ERC Developer has good and marketable leasehold interest and/or fee simple ownership, or a valid right to use, the Project Area comprising the ERC Project, pursuant to the ERC Ground Lease dated June 30, 2005, (as amended and supplemented from time to time, the “ERC Ground Lease”) between the NJSEA and the ERC Developer, and the ERC Ground Lease is a legal, valid and binding obligation of the ERC Developer, enforceable against it in accordance with its terms.

	B. AP/WP Developer warrants and represents to the State and the Authority the following:
	1. It is a limited liability company duly organized, validly existing, and in good standing under the laws of the State of Delaware, and has the right and power and is duly authorized and empowered to enter into, execute, deliver and perform this Agreement.
	2. This Agreement is a legal, valid and binding obligation of AP/WP Developer, enforceable against it in accordance with its terms.
	3. The representations, statements and warranties of AP/WP Developer set forth in its Application to the Authority as amended prior to entry of this Agreement and the representations, statements and warranties set forth herein, (a) are true, correct and complete in all material respects; (b) do not contain any untrue statement of a material fact; and (c) do not omit to state a material fact necessary to make the statements contained herein or therein not misleading or incomplete.
	4. The execution, delivery and performance of this Agreement by the AP/WP Developer shall not, by the lapse of time, the giving of notice or otherwise, constitute a violation of any applicable law or a material breach of any provision contained in its certificate of formation or operating agreement, or contained in any agreement, instrument, document, bond indenture, law, rule, regulation, order, decree, writ, judgment, injunction, or award to which it is now a party or by which it or any of its assets is bound.
	5. Except as described in Exhibit A attached hereto, there is no action or proceeding pending, or to the best knowledge of AP/WP Developer, threatened by or against it by or before any court or administrative agency that might adversely affect the ability of AP/WP Developer to perform its obligations under this Agreement and it has, or will have, and is in material compliance with respect to, all material government approvals, permits, certificates, inspections, consents and franchises necessary to complete the AP/WP Project, to conduct its business, and to own or lease and operate its properties and all such government approvals, permits and certificates are in full force and effect.
	6. To the best of its knowledge, the AP/WP Developer is in compliance with all applicable statutes, regulations or ordinances of governmental agencies and authorities having jurisdiction over it and the AP/WP Project, including without limitation, those of the United States of America, the State of New Jersey and the Borough of East Rutherford, in the County of Bergen, New Jersey, including any and all environmental laws.
	7. AP/WP Developer has good and marketable leasehold interest and/or fee simple ownership, or a valid right to use, the Project Area comprising the AP/WP Project pursuant to the AP/WP Ground Lease dated ______, 2013 (as amended and supplemented from time to time, the “AP/WP Ground Lease” and, together with the ERC Ground Lease, the “Ground Lease”) between the NJSEA and the AP/WP Developer, and the AP/WP Ground Lease is a legal, valid and binding obligation of the AP/WP Developer, enforceable against it in accordance with its terms.

	C. The State and the Authority warrant and represent to the Developer the following:
	1. This Agreement is a legal, valid and binding obligation of the State and the Authority, enforceable against the State and the Authority, respectively, in accordance with its terms.


	III. PROJECT FINANCING AND DEVELOPMENT
	1. As a condition of the Authority’s execution of this Agreement, the Developer has submitted to the Authority a plan of finance for the acquisition and construction of the Project (the “Financing Plan”), including (a) commercial funding under (i) a Development Loan Facility arranged by Deutsche Bank Securities Inc. (the “Senior Loan Facility”), and (ii) a Subordinated Development Loan Facility arranged by Macquarie Capital (USA) Inc. (the “Subordinated Loan Facility”), (b) public funding through the proceeds of (i) the ERG Bonds and (ii) the BCIA’s Revenue Bonds (Meadowland Economic Redevelopment – RAB) (the “RAB Bonds”) (the ERG Bonds and the RAB Bonds are collectively referred to as “Public Funding”), (c) Developer equity and deferred development fees (collectively, “Developer Equity”), and (d) third party tenant costs. The Financing Plan and the supporting documentation (including specific funding commitments) evidencing sufficient funding for construction of the Project is an essential part of the Developer’s Application for the State ERG Grant. With the execution of this Agreement, the Developer hereby represents to the Authority that, concomitantly with the execution of this Agreement, it has the necessary and sufficient funding, in amount and in degree of commitment, to acquire and construct the Project. The Developer shall notify the Authority of any material change in (y) the Financing Plan, and (z) the capital investment in the Project and hereby covenants that at all times it will have the necessary and sufficient funding, in amount and/or in degree of commitment, to acquire and construct the Project. (The Senior Loan Facility, the Subordinated Loan Facility, the Trust Indenture and the BCIA Assignment Agreement shall be collectively referred to as the “Financing Agreements”.) The Developer hereby agrees to concurrently provide to the Authority and the State a copy of any financial proforma for the Project provided to the lenders for the Senior Loan Facility and the Subordinated Loan Facility or to the underwriters for the Public Funding in connection with the commitments from such lenders and underwriters under the Financing Plan.  
	2. The parties acknowledge that in order for the Project to be eligible under the Act, at a minimum the Developer must contribute 20% equity and the Project must result in net benefits to the State.  The Developer covenants that the Project shall at all times be eligible under the Act and that it shall obtain Authority approval of any change in the Financing Plan that reduces the Developer’s equity contribution below 20% or increases the amount of (a) Public Funding of the Project or (b) State, county or municipal grants, the proceeds of which are applied to pay Eligible Project Costs.  In its notification, the Developer will advise the Authority of actions it has taken or will take to ensure sufficient funding for the Project and will reaffirm to the Authority that the Developer has necessary and sufficient funding to acquire and construct the Project.
	3. In accordance with the Financing Plan, the Developer agrees that the funding for the Project shall be applied in the following order: (1) Developer Equity, (2) Net Proceeds (as such term is defined herein) of the RAB Bonds, (3) proceeds of the Senior Loan Facility and/or the Subordinated Loan Facility in an amount equal to the Net Proceeds of the ERG Bonds deposited in the Project Fund established under the Trust Indenture at closing on such ERG Bonds, (4) Net Proceeds of the ERG Bonds, and (5) the balance of the proceeds of the Senior Loan Facility and the Subordinated Loan Facility.  The parties acknowledge that any material change to the Financing Plan set forth herein will require the approval of the Authority. However, no Authority approval shall be required to a change in the Financing Plan if its sole effect is that proceeds of the Senior Loan Facility and/or the Subordinated Loan Facility in an amount equal to the Net Proceeds of the ERG Bonds are utilized prior to or concurrent with Net Proceeds of the RAB Bonds and prior to the Net Proceeds of the ERG Bonds, or that proceeds of the Senior Loan Facility and/or the Subordinated Loan Facility in an amount equal to the Net Proceeds of the RAB Bonds are utilized prior to the Net Proceeds of the RAB Bonds and prior to the Net Proceeds of the ERG Bonds. For purposes of this Agreement, “Net Proceeds” shall mean the proceeds of the RAB Bonds or the ERG Bonds, as applicable, available to pay costs of the Project, excluding any capitalized interest funded with proceeds of the RAB Bonds or the ERG Bonds, as applicable.
	4. As soon as practicable and in any event within 60 days after the end of each fiscal quarter, beginning with the fiscal quarter ending after full execution of this Agreement and for each subsequent fiscal quarter:  Developer shall provide the Authority a report that sets forth the status of construction of the Project including such reports to be provided to the NJSEA in accordance with the Ground Lease.
	5. The Developer reasonably expects that the Project will be completed within 36 months of the later of (a) the execution of this Agreement or (b) the issuance of the Bonds.  If the Developer fails to (a) complete construction of the ERC Phase, as evidenced by the receipt of a temporary certificate of occupancy on the ERC Project, within six (6) years of the date of execution of this Agreement, (b) obtain Authority approval of the ERC Phase Project Cost Statement within seven (7) years of the date of execution of this Agreement, (c) complete construction of the AP/WP Phase, as evidenced by the receipt of a temporary certificate of occupancy on the AP/WP Project, within eight (8) years of the date of execution of this Agreement, or (d) obtain Authority approval of the AP/WP Phase Project Cost Statement within nine (9) years of the date of execution of this Agreement, then in the Authority’s and the State’s sole discretion, then this Agreement shall terminate, with the exception of provisions relating to indemnification and payments to the Authority and enforcement thereof as set forth in Section VIII, subject to Force Majeure (as such term is defined herein). 
	“Force Majeure” means such act, event or condition beyond the reasonable control of the Developer that materially adversely affects the Developer’s performance under the terms of this Agreement including, without limitation, the following: (a) an act of God, lightning, blizzards, hurricane, tornado, earthquake, unusual or extreme weather conditions for the geographic area of the Project Area, acts of a public enemy, war, blockade, insurrection, riot or civil disturbance, sabotage, act of terrorism, or similar occurrence; (b) a landslide, fire, explosion, flood or release of nuclear radiation; or (c) strikes, walkouts or similar labor action affecting Applicable Contractors, equipment manufacturers, suppliers of material and/or transporters of same.
	6. [INTENTIONALLY OMITTED]. 
	7. Upon the written request of the Authority, the Developer shall furnish or cause to be furnished to the Authority a record of all requisitions and disbursements from the Project Fund established under the Trust Indenture.
	8. The Developer may revise the plans and specifications for the Project (including, without limitations, any changes therein, additions thereto, substitutions therefor and deletions therefrom) at any time and from time to time. The Developer shall submit to the Authority board for review and approval any change or revision to the plans and specifications for the Project, if such revision, in the aggregate, together with previous revisions, shall (a) increase by greater than 25% the square footage of the Project or (b) reduce by greater than 25% either (i) the square footage of the Project or (ii) the capital investment in the Project.  If upon review by the Authority, the Project no longer meets the eligibility requirements for a State ERG grant under the Act, then the Agreement shall be revised to meet the eligibility requirements of the Act. 
	9. Completion of the ERC Phase and the AP/WP Phase, respectively, shall be evidenced by delivery to the Authority of the Developer’s Completion Certificate certifying (a) the date of completion of the ERC Phase or the AP/WP Phase, as applicable, (b) that the Developer has received a permanent or temporary certificate of occupancy for the ERC Project or the AP/WP Project, as applicable, and (c) that the Developer has required in all Applicable Construction Contracts with respect to the ERC Phase or the AP/WP Phase, as applicable, that wages paid to workers employed in the performance of such Applicable Construction Contract be paid, or determined that such workers were paid, at a rate not less than the Authority’s prevailing wage requirements as set forth in N.J.S.A. 34:1B-5.1 and N.J.A.C. 19:30-4.1 et seq. (the “Prevailing Wage Rate”).

	IV. PROJECT COST STATEMENT
	1. Prior to and as a condition of the State remitting the first reimbursement to the Developer under this Agreement for the ERC Phase, the Developer shall submit the following for the Authority’s review and approval (“ERC Phase Project Cost Statement”): (a) satisfactory evidence of the actual expenditure by or on behalf of the Developer of costs on the Project in an amount not less than $1,580,000,000 (“ERC Phase Eligible Project Costs”), as certified by a third party certified public accountant; (b) evidence that Developer has received a permanent or temporary certificate of occupancy on the ERC Project; (c) a certification from the Developer setting forth the amount and source of funds from the Financing Plan that were used to fund the ERC Phase Eligible Project Costs; (d) a certification from Developer indicating whether Developer is aware of any condition, event or act which constitutes a Default or an Event of Default or which would constitute an Event of Default with the giving of notice or passage of time, or both, under this Agreement or any of the Financing Agreements; (e) a certification from one or more licensed engineers that the ERC Project has adhered in all material respects to the Green Building Plan, as defined Section VI(7); and (f) such other information as the Authority may require, in a format to be prescribed by the Authority. Authority approval of the ERC Phase Project Cost Statement shall not be unreasonably withheld.
	2. Upon completion of the AP/WP Phase, the Developer shall submit the following for the Authority’s review and approval for the AP/WP Phase (“AP/WP Phase Project Cost Statement” and, together with the ERC Phase Project Cost Statement, the “Project Cost Statement”): (a) satisfactory evidence of the actual expenditure by or on behalf of the Developer of costs on the Project, as certified by a third party certified public accountant; (b) evidence that Developer has received a permanent or temporary certificate of occupancy on the AW/WP Project; (c) a certification from the Developer setting forth the amount and source of funds from the Financing Plan that were used to acquire and develop the Project; (d) a certification from Developer indicating whether Developer is aware of any condition, event or act which constitutes a Default or an Event of Default or which would constitute an Event of Default with the giving of notice or passage of time, or both, under this Agreement or any of the Financing Agreements; (e) a certification from one or more licensed engineers that the AP/WP Project has adhered in all material respects to the Green Building Plan, as defined  Section VI(7); (f) and (f) such other information as the Authority may require, in a format to be prescribed by the Authority. Authority approval of the AP/WP Phase Project Cost Statement shall not be unreasonably withheld, provided; however, the Authority shall not approve the AP/WP Phase Project Cost Statement if the Developer failed to comply in any material respect with any term, covenant or condition imposed on it under this Agreement in connection with completion of the AP/WP Phase until the Developer has complied with such requirements.

	V. PAYMENT TERMS
	1. Upon approval of the ERC Phase Project Cost Statement and the AP/WP Phase Project Cost Statement, respectively, the Authority shall transmit such approval to the Director of the Division of Taxation (“Director”), New Jersey Department of the Treasury. For purposes of this Agreement, the Eligible Project Costs approved by the Authority shall serve as the actual Eligible Project Costs for purposes of calculating the total aggregate and annual State ERG Grant amounts.
	2. Upon receiving from the Authority the verified actual ERC Phase Eligible Project Costs, the Director shall calculate the maximum State ERG Grant to which the Developer may be entitled for the ERC Phase, subject to the amount of Developer Eligible Revenues collected and the limitations set forth in this Agreement.  For that year and on an annual basis thereafter, the Director shall calculate the appropriate annual State ERG Grant payment for the ERC Phase based on the revenues collected in the prior calendar year from the Developer Eligible Revenues subject to the limitations set forth in this Agreement.
	3. Upon receiving from the Authority the verified actual Eligible Project Costs, the Director shall calculate the maximum State ERG Grant to which the Developer may be entitled for the Project, subject to the amount of Developer Eligible Revenues collected and the limitations set forth in this Agreement.  For that year and on an annual basis thereafter, the Director shall calculate the appropriate annual State ERG Grant payment for the Project based on the revenues collected in the prior calendar year from the Developer Eligible Revenues subject to the limitations set forth in this Agreement.
	4. The Developer shall provide the Director no later than March 1st of each year, commencing in the March next succeeding approval of the ERC Phase Project Cost Statement, the required information pursuant to VI(6) hereof.  If in each year that the State ERG Grant is payable to the Developer, the Director finds the required information acceptable, then the State ERG Grant shall be paid, subject to the limitations set forth in this Agreement, by the State in annual installments payable no later than June 1st of that year, throughout the duration of the Payment Term.  When assessing whether new Developer Eligible Revenues have in fact been generated for such reimbursement, the Director will review all available documentation concerning any such new taxes generated. If the Developer fails to comply in any material respect with the requirements of this Section V(4), then the State and the Authority shall have no obligation to pay the State ERG Grant until the Developer has complied with such requirements; provided, however, the State and the Authority shall pay the State ERG Grant in annual installments in accordance with this Section. If the Developer fails to comply in any material respect with the requirements of Section VI(6), then the State and the Authority shall have no obligation to pay that portion of the State ERG Grant relating to the taxes collected from business(es) that are not in compliance with the requirements of Section VI(6) until such requirements are satisfied; provided, however, the State and the Authority shall pay the State ERG Grant in annual installments in accordance with this Section.
	5. All payments made hereunder shall be subject to annual appropriation by the State Legislature and availability of funds. Failure to pay as a result of these conditions shall not constitute an event of default hereunder.
	6. A sum not to exceed ten percent (10%) of any reimbursement to which Developer is entitled under this Agreement shall be withheld by the Department of the Treasury for adjustment as necessary, and shall not be released to the Developer until the expiration of the applicable statute of limitations with respect to the taxes specified in Article I(2) above. As and when the applicable statute of limitations expires as to each such tax, the amount of withheld State ERG Grant that is applicable to such tax shall be released to the Developer in the manner provided in this Agreement. If the expiration of the applicable statute of limitations occurs after the Payment Term, then notwithstanding such termination the amounts reserved pursuant to this Section V(5) shall be released to Developer as and when each such statute of limitations expires.
	7. An annual charge of $5,000 and all additional reasonable administrative costs associated with the State ERG Grant shall be assessed to Developer and retained by the Director of Taxation, from the annual incentive grant payments.
	8. Unless this Agreement is terminated pursuant to Section III(5) hereof, the payment of the State ERG Grant will cease and, with the exception of provisions relating to indemnification and payments to the Authority and enforcement thereof as set forth in Section VIII, this Agreement shall terminate on the earlier of the following: (a) expiration of the Payment Term, except for additional payments withheld pursuant to Section V(6), or (b) after there are no longer ERG Bonds outstanding under the Trust Indenture, and, thereafter the Developer shall have no right to receive payments hereunder.  

	VI. COVENANTS
	1. The Developer agrees that the Authority and the Authority’s duly authorized agents shall have the right, at all reasonable times and upon prior notice that is reasonable under the circumstances to the Developer, to enter upon the Project Area and to examine and inspect the Project and to monitor the Developer’s performance under this Agreement.  The Authority and the Authority’s officers and agents, shall also be permitted, at all reasonable times and upon prior notice, to examine the books and records of the Developer with respect to the Project and to make copies or abstracts thereof.  The Developer also agrees to provide the Authority with such information and materials relating to the Project or the Developer as are reasonably requested by the Authority from time to time.
	2. The Developer shall comply with the terms and conditions of the Trust Indenture. 
	3. The Developer shall comply with the Authority’s Affirmative Action Program and Prevailing Wage Rate provisions, if applicable, and to that end:
	(a) Insert or cause to be inserted in all construction bid specifications for any Applicable Construction Contract relating to the Project, the following provisions:
	(i) Construction of this project is subject to the Affirmative Action Program of the New Jersey Economic Development Authority, which program establishes hiring goals for minority and female workers.  Any Applicable Contractor or subcontractor must agree to make every effort to meet the established goals and to submit certified reports and records required by the Authority.  Copies of the Affirmative Action Program may be obtained by writing to:  Office of Affirmative Action; New Jersey Economic Development Authority; Gateway One; Suite 2403; Newark, New Jersey 07102;
	(ii) Submission of a bid signifies that the bidder knows the requirements of the Affirmative Action Program and signifies the bidder’s intention to comply.  Construction of this project is subject to N.J.A.C. 19:303.1 et seq.  Workers employed in construction of this project must be paid at a rate not less than the prevailing wage rate established by the New Jersey Commissioner of Labor.
	(b) Include or cause to be inserted in all Applicable Construction Contracts those provisions that are set forth in the Addendum to Applicable Construction Contract annexed hereto as Exhibit B.
	(c) Obtain from all Applicable Contractors under an Applicable Construction Contract and submit to the Authority an Applicable Contractor’s Certificate and Agreement in the form annexed hereto as Exhibit C within 30 calendar days of the execution of any Construction Contract.
	(d) Create an office of Developer Affirmative Action and maintain in that office until the completion date an individual having responsibility to coordinate compliance by the Developer with the Authority’s Affirmative Action Program and to act as liaison with the Authority’s Office of Affirmative Action.
	(e) Submit to the Authority on the completion date a Developer’s completion certificate.
	(f) Furnish to the Authority all other reports and certificates required under the Authority’s Affirmative Action Program and Prevailing Wage Regulations.

	4. The Developer will pay all of the Authority’s standard administration fees and all reasonable expenses, including legal and accounting fees, incurred by the Authority in connection with the performance by the Authority of its functions and duties under this Agreement and all professional fees and expenses incurred by the Authority through execution of this Agreement.
	5. The Developer shall promptly pay and discharge or cause to be promptly paid and discharged all taxes, assessments and governmental charges or levies imposed upon it or in respect of any of its property and assets before the same shall become in default.
	6. To the extent the taxes of such businesses are to be reimbursed in any year, the Developer shall notify all businesses conducting operations on or at the Project Area for which reimbursement will be sought under this Agreement that certain incremental taxes are pledged under this Agreement and shall obtain information about such businesses as is necessary for the State to ascertain the incremental tax revenue, including but not limited to the name, address, taxpayer identification number, change in business ownership and any other information that may be required by the State.  Developer acknowledges that the State will not provide to Developer information about individual taxes paid by businesses located at the Project Area.  
	7. From and after the date of Board ERG Grant Approval, the Developer shall comply with all applicable law, and specifically, that the Project will comply with (a) the Authority’s Prevailing Wage Rate requirements; (b) the Authority’s Affirmative Action Program; (c) the green building standards pursuant to N.J.A.C.. 19:31-4.4(b)20 (the “Green Building Requirements”); (d) the Conflicts of Interest Law as set forth in N.J.S.A. 52:13D-12 et seq.; (e) requirements of the Americans with Disabilities Act of 1990, 42 U.S.A. Sec. 12101 et seq. and implementing regulations; and (f) requirements of all environmental laws. In order to meet the Green Building Requirements, prior to obtaining the final construction permit for the Project, Developer has submitted to the Authority for approval a plan to meet the Green Building Requirements (“Green Building Plan”).
	8. The Developer shall comply with all reporting requirements of N.J.S.A. 52:27D-489f and any other reporting requirements that may be required by law or this Agreement, including but not limited to the requirements of an annual report and the submission of an annual tax clearance certificate issued by the Division of Taxation pursuant to N.J.S.A. 52:39-1 et seq, prior to receipt of reimbursement.
	9. The Developer shall provide such additional financial and other information as the State may reasonably request in order to enable the State to confirm the Project Cost Statement referred to above.
	10. The Developer shall furnish to the Authority, or cause to be furnished to the Authority, as soon as available, and in any event within 90 days after the end of each fiscal year, audited financial statements, certified by a third party certified public accountant and accompanied by an unqualified opinion, reporting the Project’s financial performance; provided, however, that if such audited financial statements are not available within such 90 day period, then the Developer shall furnish to the Authority, within 90 days after the end of each fiscal year, management prepared financial statements. 
	11. The Developer shall provide the Authority prior written notice, together with a copy of any amendments, modifications or supplements to the Trust Indenture.
	12.  Upon completion of construction of the Project and continuing until the last day of the first full calendar year following the year in which the ERG Bonds are no longer outstanding under the Trust Indenture, the Developer shall pay to the Authority annually on August 15th of each year, an amount equal to the 3% of the Net Revenues of the Project from the prior calendar year (the “State Distribution Proceeds”).  The present value of the aggregate amount of State Distribution Proceeds paid to the Authority for any period shall not exceed the present value of 10% of the aggregate debt service of the ERG Bonds for the same period.  The Authority shall cause calculations to be made prior to the receipt of each payment to demonstrate compliance with the foregoing and shall provide such calculations to the BCIA.  In addition, at such time as the aggregate present value of the State Distribution Proceeds for any period exceeds 5% of the aggregate present value of the debt service of the ERG Bonds for the same period, prior to receiving such State Distribution Proceeds, either (a) the Developer and the Authority must, at the expense of the Developer prior to each payment of State Distribution Proceeds to the Authority, receive an opinion of nationally recognized bond counsel to the BCIA to the effect that such additional State Distribution Proceeds payments will not adversely affect the tax-exempt status of the ERG Bonds or (b) the Developer and the Authority shall, at the expense of the Developer, obtain a private letter ruling or other directive from the United States Internal Revenue Service (which ruling and directive must be satisfactory to the BCIA), to the effect that the State Distribution Proceeds do not cause the interest on the ERG Bonds to be excluded from gross income for federal income tax purposes.  If either (a) or (b) cannot be obtained, then the Authority shall have no entitlement to such State Distribution Proceeds.
	(b) The parties agree that in no event shall the amount of State Distribution Proceeds paid by the Developer to Authority exceed an amount equal to the total amount of the State ERG Grant proceeds that have actually been reimbursed to Developer. 
	(c) For purposes of this paragraph:
	“Net Revenues” shall mean, for any period, all Gross Receipts of the Developer for such period less Operating Expenses for such period, adjusted on a cash basis.
	(d) The BCIA is expressly made a third party beneficiary with respect to this Paragraph 12, with full rights, at the expense of the Developer, to enforce the provisions hereof. 

	13. The Developer shall comply with the terms and conditions of the Ground Lease.  


	VII. ASSIGNMENT
	1. Developer shall not assign or pledge this Agreement for the security of any loan, bond or obligation without the express written consent of the Authority and the State Treasurer. The Authority and the State Treasurer hereby consent to the BCIA Assignment Agreement, an executed copy of which is attached hereto as Exhibit D.  Any consent to an assignment or pledge that the Authority, the State Treasurer or the Developer have given or will give directly or indirectly in favor of the Trustee does not extend to any other assignee.  Except as otherwise permitted in the Indenture, the Trustee may not assign its interest without the express written consent of the Authority and the State Treasurer. It is expressly recognized that the Developer intends to transfer and assign, as an absolute assignment, the Assigned Rights (as defined herein) to the BCIA under the BCIA Assignment Agreement, as security for the ERG Bonds.
	2. For purposes of this Section VII, “Assigned Rights” shall mean any and all rights, title and interest in and to the State ERG Grant, and the right to receive same, along with the rights and remedies provided to the Developer under this Agreement. 

	VIII. INDEMNIFICATION; INSURANCE
	1. Developer shall at all times protect and hold the State, the Authority, the Department of the Treasury and the Division of Taxation, and each of their assigns, directors, agents, contractors and employees (collectively, the “Indemnified Parties”) harmless of, from and against any and all claims (whether in tort, contract or otherwise), demands, expenses (including, without limitation, attorneys’ fees) and liabilities for losses, damage and injury, resulting from or arising out of: (1) the financing of the costs of the Project, (2) the ownership, planning, design, acquisition, site preparation, transportation, construction, renovation, equipping, installation, maintenance, repair, replacement or completion of the Project or any part thereof or the effecting of any work done as part of the Project, (3) any defects (whether latent or patent) in the Project or any part thereof, (4) the maintenance, repair, replacement, restoration, rebuilding, demolition, upkeep, use, occupancy, ownership, leasing, subletting or operation of the Project or any portion thereof, (5) any act of negligence of Developer or of any of its agents, contractors, servants, employees or licensees at the Project Area, (6) any act of negligence of any assignee or sub lessee of Developer at the Project Area, or (7) any violation of or failure to comply by Developer with any legal requirement applicable to the Project, including environmental laws, or any cost imposed upon any of the Indemnified Parties by any legal requirement applicable to the Project, and shall reimburse any such Indemnified Party for any reasonable legal or other expenses incurred by it in investigating any claims against it and defending any actions, insofar as such losses, claims, damages, liabilities or actions arise out of the Project at the Project Area; provided, however, that the foregoing indemnifications and protections shall not extend to any losses or costs arising from the gross negligence or willful misconduct of an Indemnified Party.  Such indemnification set forth above shall be binding upon Developer for any and all claims, demands, expenses, liabilities and taxes set forth herein and shall survive the termination of this Agreement.  As it pertains to the Project, except as provided above, no Indemnified Party shall be liable for any damage or injury to the person or property of Developer or its directors, officers, employees, agents or servants or persons under the control or supervision of Developer or any other Person who may be involved with the Project, due to any act of any Person other than for the gross negligence or willful misconduct of such Indemnified Party.  This provision shall survive the expiration or earlier termination of this Agreement.
	2. To effectuate the purposes of the previous paragraph, Developer agrees to obtain sufficient coverage under its commercial general liability insurance policy to cover not only its own liability, but also, any liability which might arise under this Section against the Indemnified Parties to the extent such liability is insurable under a commercial general liability insurance policy. If applicable, Developer shall include the State, the Authority, the Department of the Treasury and the Division of Taxation as additional insureds in any liability insurance coverage for the Project.  Developer will provide evidence of such insurance upon request. 
	3. The liability of the Authority, the Department of the Treasury and the Division of Taxation, and their directors and employees shall be subject to all provisions of the New Jersey Tort Claims Act, N.J.S.A. 59:1-1 et seq., and the New Jersey Contractual Liability Act, N.J.S.A. 59:13-1 et seq.

	IX. DEFAULT
	(a) Any representation or warranty, statement, report, financial statement or certificate made by Developer in its Application or in this Agreement is, at the time made, false, misleading, or inaccurate in any material respect or Developer has violated the debarment standards of the Authority.
	(b) Developer fails to observe or perform in any material respect any term, covenant or condition imposed on it under this Agreement and such failure shall have continued for thirty (30) days after the earlier of (1) the delivery to the Developer of written notice thereof from the Authority or (2) Developer’s actual or constructive knowledge; provided however, if such failure is capable of cure, but cannot be cured by payment of money or by diligent efforts within such thirty (30) day period, but such diligent efforts are properly commenced within the cure period and the Developer is diligently pursuing, and shall continue to pursue diligently, remedy of such failure, the cure period shall be extended for an additional period of time, not to exceed an additional forty-five (45) days and in no case to extend beyond the expiration of this Agreement.
	(c) Developer fails to pay State taxes or a State assessment on the Project on or before the expiration date of any grace period with respect thereto, unless other arrangements acceptable to the State have been made for the payment of such taxes or assessments.

	X. REMEDIES
	1. Upon the occurrence of any Event of Default prior to the Authority’s approval of the ERC Phase Project Cost Statement, following applicable notice and cure periods, the Authority shall have the right, at its sole and absolute discretion, upon thirty (30) days written notice to Developer and the Trustee and in addition to any remedies referenced above: 
	(a) to suspend approval of the Developer’s ERC Phase Project Cost Statement, pursuant to Article IV hereof until such time as the Developer cures such Event of Default, and
	(b) to seek specific performance of the Developer’s duties and responsibilities under the terms of this Agreement.
	2. Upon the occurrence of any Event of Default after the Authority’s approval of the ERC Phase Project Cost Statement, following applicable notice and cure periods, the Authority shall have the right, at its sole and absolute discretion, upon thirty (30) days written notice to Developer and the Trustee, to seek specific performance of the Developer’s duties and responsibilities under the terms of this Agreement.
	3. No delay or failure on the part of the Authority in exercising any right, power or privilege hereunder shall affect such right, power or privilege; nor shall any single or partial exercise thereof or any abandonment, waiver, or discontinuance of steps to enforce such a right, power or privilege preclude any other or further exercise thereof, or the exercise of any other right, power or privilege.  The rights and remedies of the Authority hereunder are cumulative and concurrent and not exclusive of any rights or remedies which it might otherwise have.  The Authority shall have the right at all times to enforce the provisions of this Agreement in accordance with the terms hereof notwithstanding any conduct or custom on the part of the Authority in refraining from so doing at any time or times.  The failure of the Authority at any time or times to enforce its rights under such provisions, in accordance with the same, shall not be construed as having created a custom in any way or manner contrary to specific provisions of this State ERG Grant or as having in any way or manner modified or waived the same.


	XI. MISCELLANEOUS
	1. This Agreement and the attachments hereto embody the entire Agreement and understanding by and among the Authority, the State Treasurer, and Developer and supersede all prior agreements and understandings both written and oral, among the parties, relating to the subject matter herein.  All modifications, waivers, and amendments hereto must be made in writing by mutual agreement of the parties.
	2. If any term or provision of this Agreement or any application thereof shall he declared invalid or unenforceable, the remainder of this Agreement and any other application of such term or provision shall not be affected thereby.
	3. All notices, demands, requests, consents, approvals and other communications hereunder shall be in writing (including by facsimile), and directed to the address provided as follows:
	4. This Agreement shall be governed by and construed in accordance with the laws of the State of New Jersey, without giving effect to its choice of law rules thereof.  Each party hereby consents to the personal jurisdiction and venue in the state and federal courts of the State of New Jersey, and expressly agrees not to contest such jurisdiction or venue and not to seek a change of venue in any action commenced under or with respect to the terms of this Agreement.  
	5. This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective successors and assigns.
	6. Other than as set forth in the BCIA Assignment Agreement and under VI(12)(e), the parties do not intend the benefits of this Agreement to inure to any third party. Notwithstanding anything contained herein, or any conduct or course of conduct by any of the parties hereto, or their respective affiliated companies, agents or employees, before or after signing this Agreement, this Agreement shall not be construed as creating any rights against the parties, or any of their officers, agents or employees, in favor of any other person or entity other than the other parties hereto.
	7. Section headings have been inserted in this Agreement as a matter of convenience for reference only and such headings are not a part of this Agreement and shall not be used in the interpretation of this Agreement.
	8. This Agreement may be executed in two (2) or more counterparts, each of which, when executed, shall be deemed to constitute one and the same Agreement.  Faxed and/or PDF signatures shall be accepted the same as originals for purposes hereunder.





